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EDITORIAL BY NILANTHA ILANGAMUWA

WHEN FREEDOM
REPLACED “PATRIOTISM”

The truth has been placed before us that 
the passing of laws does not mean people 
will benefit from them without proper 
implementation through the criminal justice 
system in the particular country. In the words 
of the great poet Rabindranath Tagore, “facts 
are many, but the truth is one.” 

Recent violence in Bangladesh just a few 
days after the landmark law criminalizing 
custodial death and torture was passed, 

revealed that right without remedy is 
nothing but an illusion. Since the creation 
of Bangladesh in 1971, the victims of the 
bloodbath at birth are unknown, and this 
event has been classified as the ‘forgotten 
genocide’ in modern history. This forgotten 
genocide was carried out by Yahya Khan 
who earned (according to the account by the 
late B. Raman, then a key player in the India’s 
external intelligence agency the Research 
and Analysis Wing, R&AW), the gratitude of 

Cartoon by Awantha Artigala
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both the US and China by making possible 
the secret visit of Henry Kissinger, Nixon’s 
National Security Adviser, to Beijing in 1971 
for talks with Mao and his associates.  It 
helped Pakistan’s military dictator cover-up 
the most ruthless elimination of unarmed 
innocents, including women, and children, 
in the region. The dark annals of the cruelty 
that occurred in Bangladesh, then East 
Pakistan, ranks bloodier than Bosnia and to 
some may be compared with what happened 
in Rwanda. 

After years of continuous bloodshed 
Bangladesh has been trying to archive a 
rational formula to correct the wrongdoings 
of the past. In this context the criminalization 
of custodial death and torture in Bangladesh 
is none other than the twilight of a new 
dawn in the nation. But as Saber Hossain 
Chowdhury, a driving force behind this law, 
also a member of parliament from the ruling 
party, explained in an interview with us, 
“Now that the law is in place, implementation 
is of course the clear priority and challenge. 
The context I think needs to be in terms of 
capacity rather than competence and it needs 
to be seen and addressed as a broad and 
across the spectrum issue.”

Torture is endemic, not only in Bangladesh, 
but in most countries around Asia.  In fact, 
many countries are spending more effort 
trying to find new techniques of torture 
to bamboozle the criminal justice system, 
instead of abolishing this cruel practice. 

Political Culture

What we are repeatedly seeing is that 
torture is well instituted in the country 
where the system has deteriorated due 
to political nihilism and motivations of 
cultural extremism. That is why, despite 
all international conventions signed and 
laws passed, torture and other inhuman 

practices still occur with impunity in too 
many countries.  As we pointed out earlier, 
we need to create a culture against torture. 
Creating such a culture is a complicated 
task and needs to deal in higher respect of 
humanity. We need to discuss the importance 
of personal liberties and freedoms, and make 
a path for our generation to follow and 
value. Unfortunately, the idea of freedom 
has been evaporating and replaced with 
consumerism which is not freedom at all.  It 
has been able to disconnect our hard earned 
personal liberties while giving us thrilling 
and emotional events in our daily life. 

As this writer pointed some years ago, 
the question that begs to be asked is: how 
are we going to continue from the point 
of disconnection? What is the role that 
we should play regarding not only the 
prevention of torture but also the protection 
of human rights? 

Today, in many countries, morality in 
intellectual discourse is absent and political 
vulgarism has spread from top to bottom. 
Social control at any cost has become a norm 
of governance. The regime is not using 
anything special, but instead our own people 
to eliminate our own people. 

Freedom replaced “patriotism” 

This is how an absolute power cynically 
manipulates the people, while dividing the 
nation into various multitudes. It forces 
us to accept that these micro–multitudes 
are separate nations. If we are unable to 
recognize this as madness then we will 
certainly become citizens of blind nations, 
not just that of blind-folded ones. 

A nation is an idea for people to enjoy 
their “freedom”, without hesitation, 
within a legislative framework. This law 
should be above every citizen who has 
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been guaranteed equality and fraternity, 
through co-habitation within an institutional 
framework. But what has happened in many 
countries is that fear has replaced freedom. 
Fear has become normal and is covered by 
the idea of “patriotism”. Have we recognized 
our dream of freedom, when the country has 
become the paradise of “patriotic” criminals? 
Patriotism, currently, is nothing but the 
deadly evolution of narrow minded politics 
which has distorted language. 

Many countries around the globe are still 
under tremendous stress and ordinary 
people have more difficulties than in the 
past. The tragedy of what we have seen in 
history is that, at the end of many crisis, by 
default the people tend to create absolute 
power. What we have to understand here is 
what Étienne de La Boétie pointed out, 

“The tyrant, indeed, has nothing more than the 
power that you confer upon him to destroy you. 
Where has he acquired enough eyes to spy upon 
you, if you do not provide them yourselves? How 
can he have so many arms to beat you with, if 
he does not borrow them from you? The feet that 
trample down your cities, where does he get them 
if they are not your own? How does he have any 
power over you except through you? How would 
he dare assail you if he had no cooperation from 
you?”

What is ordinary man to do with their 
political engagement? In other words, we 
are witnessing in many countries, even after 
the overthrow or death of the most ruthless, 
unlawful, and corrupt authoritarians, the 
rise of the same type of regime in a difference 
face. This is the reason why most countries 
touched by the Arab Spring lost their way to 
personal liberty and social change. 

As George Battett, elaborated, “…the 
strength of the government rests not with 

itself, but with the people. A great tyrant may 
be a fool, and not a superman. His strength 
lies not in himself, but in the superstition of 
the people who think that it is right to obey 
him. So long as that superstition exists it is 
useless for some liberator to cut off the head 
of tyranny; the people will create another, 
for they have grown accustomed to rely on 
something outside themselves.” 

The elimination of the practice of torture 
hinges on this political complicity.  Without 
an understanding about the nature of the 
functioning of the system the chance to 
change the system is a myth.  Social systems 
are neither a consumer product that we can 
buy or rent from the market nor a material 
that we can import from another country. It 
is not a creation of the almighty gifted from 
the heavens. A social system is a creation 
of mankind. That is a reflection of our 
responsibilities. In other words, the social 
system is the result of our behavior and the 
decisions we take in our way of life.  

An understanding of the real breakdown 
of law enforcement agencies and structural 
destruction is more important than engaging 
and wasting time with popular titles. 
How can we change this kind of society? 
It is obvious that without an in-depth 
understanding about the society itself, 
restoring it is a daydream. At the same time, 
having a comparative understanding of 
history will guide us to create alternatives. 
Understanding history will stop us from 
repeating the same tragedies. It is only then 
that we can continue our real discourse 
on what we want, how are we going to 
achieve it, and how we can achieve public 
understanding to change attitude and create 
the culture. 
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EXCLUSIVE INTERVIEW: LAWRENCE WILKERSON

“I never justified 

torture”
Colonel Lawrence Wilkerson, in the following 
interview with Nilantha Ilangamuwa, Editor, 
Torture Magazine, has said that he never justified 
torture, even while holding a key position in the 
Bush Jr. administration, i.e. as Chief-of-Staff, 
to the Secretary of State, General Colin Powell. 
The Bush Jr. Administration was known to have 
used torture against suspects under the pre-

Colonel Lawrence Wilkerson, former chief of staff to United States Secretary of State Colin Powell

text of counter terrorism. Colonel Wilkerson 
volunteered to serve in the Vietnam War. Years 
later he was appointed Chief-of-Staff to Secretary 
of State Colin Powell, who was the first African 
American to serve in that position. Colonel 
Wilkerson has been outspoken on the Iraq War 
and the wrongdoings of the Bush administration. 
In particular, he has denounced the decision-
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making process of the Bush administration, and 
Vice President Dick Cheney’s and Secretary of 
Defense Donald Rumsfeld’s parts in it. Currently 
Colonel Wilkerson is a Professor of Government 
and Public Policy at the College of William & 
Mary, USA. Previously, he has taught national 
security affairs in the Honors Program at George 
Washington University. Colonel Wilkerson is 
presently working on a book about the first George 
W. Bush administration. 

Nilantha Ilangamuwa (NI): Thank you for 
agreeing to speak with Torture Magazine 
Colonel Lawrence Wilkerson. Let us 
start this discussion with your personal 
experiences as an officer during the war 
in Vietnam, known the world over as a 
huge setback to the US, where thousands 
of soldiers lost their lives and the US 
lost moral high-ground. This month also 
saw the passing of Vietnamese War Hero 
General Vo Nguyen Giap. How do you now 
look back on your Vietnam experiences on 
a personal level and from the perspective of 
leadership? 

Colonel Lawrence Wilkerson  (LW) : U.S. 
support of the Republic of South Vietnam 
was perceived by both the Kennedy and 
the Johnson Administrations as being 
politically profitable, on the one hand, and 
as being necessary to combat the spread 
of communism, on the other. Sadly, the 
fundamental nature of the conflict in 
Southeast Asia (SEA)—genuinely a civil 
war—was misperceived and thus the U.S. 
intervention in that conflict produced 
neither a positive domestic situation in the 
U.S. nor a satisfactory resolution of the civil 
war in SEA.  Instead it produced 3.8 million 
Vietnamese dead and over a 100,000 U.S. 
casualties, including more than 58,000 dead 
on the battlefield. Today, the Vietnamese 
people have ultimately brought a resolution 
to the conflict—and the political solution is 
still a work in progress. Such results could 
have been achieved with far less death and 

destruction, and that is the tragedy of the U.S. 
intervention in Vietnam. On a personal level, 
I strongly regret having been an infinitesimal 
tool in that tragedy.  Moreover, after much 
study and research, I realize how complicit 
in that tragedy were some of my military 
leadership who obscured the battlefield 
situation—and even lied about that 
situation—in their reports to Washington. 

NI: Colonel Wilkerson, you teach classes on 
US National Security in universities in the 
US. However, when looking at the breadth 
of US military intervention since World War 

Colonel Wilkerson in Vietnam in 1969 (File Photo)
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II, from Hiroshima and Nagasaki 
to Latin American coups, the 
bombings of Vietnam, Laos, and 
Cambodia, and numerous bloody 
wars and interventions in the 
middle east and Africa, some 
underway as we speak, what 
do you consider and discuss, if 
anything, on the issue of excess? 

LW: Quite a lot.  We particularly 
study and evaluate U.S. covert 
operations in Iran in 1953, 
Guatemala in 1954, Cuba in 1961, 
Chile in 1970-73, Africa throughout 
the 1970s, and elsewhere.  
Moreover, we study the history 
of the often counterproductive 
activities of the CIA. We tie these 
past covert operations to the present day by 
asking questions about Egypt, Syria, Iran, 
and so forth.  With regard to actual war, we 
discuss and examine every overt use of force 
from the Korean War to the present U.S. 
actions in Afghanistan. There is no question 
that the national security state that the U.S. 
has become has found waging war to be one 
of its raisons d’etre.

NI: You have described your participation 
in the Feb. 5, 2003 Colin Powell speech to 
the UN as the lowest point in your career? 
Would your resignation as Chief-of-Staff to 
the Secretary of State Colin Powell at that 
point have made an impact? 

LW: No; nor would have Colin Powell’s 
resignation have made much of an impact.  
The graveyards, after all, are full of 
indispensable men and women.   Within a 
week or two, we would have been replaced 
and the Bush Administration would have 
marched on.  

NI: You have become a provocative and 
thoughtful critic of US decision-making 
after your tenure in the State Department. 

But when you were in the bubble you 
justified the use of torture in Abu Ghraib 
and other prisons. Later the same Colonel 
Wilkerson disclosed that many of the 
prisoners in Guantanamo were always 
known by US leadership to be innocent. 
What do you make of the possibilities 
‘integrity’ within bureaucracy. And, in this 
light, how do you view the actions and 
revelations of Edward Snowden, whose 
first stop was here in Hong Kong? 

LW: You are mistaken.  I never justified the 
use of torture nor, as far as I am aware, did 
my superior, Secretary of State Powell. In 
fact, when the abuses of Abu Ghraib came 
to light in early 2004, Powell charged me 
with helping him discover how they had 
come about, which I did until I left the State 
Department in January 2005.  What I found 
was appalling. Partly as a result of that—
and because I believe dissent is frequently 
the highest form of patriotism—I admire the 
courage of Edward Snowden to do what he 
did.  Moreover, what he has so far revealed 
has not harmed real U.S. security at all, just 
embarrassed a great many people.  More 

Colonel Wilkerson with the former Secretary of State C. Powell (File Photo)



TORTURE: ASIAN AND GLOBAL PERSPECTIVES | OCTOBER 2013 VOLUME 02  NUMBER 04

8

importantly, what Snowden has done so far 
has informed the American people of the 
often brutal, stupid, and even illegal actions 
their government is doing in their name.  

NI: Is Edward Snowden a traitor? What 
about Chelsea Elizabeth Manning?

LW: Neither is a traitor.  Indeed, history may 
record in its long run that both are patriots.  I 
believe it will certainly record that both men 
did what they did not to harm the U.S. but to 
help its people recover their influence on its 
actions.  

NI: Following your term in Chief-of-Staff 
to Secretary of State Colin Powell you have 
revealed your experiences related to the 
war against the Iraqi people, in particular 
denouncing the decision-making process of 
the Bush Administration and the actions of 
Vice President Dick Cheney’s and Secretary 
of Defense Donald Rumsfeld. But some 
might say you let your friend Colin Powell 
off the hook? 

LW: No, I have said that Powell was not 
opposed to the war, just to the timing and 
to the lack of international legitimacy.  The 
timing was very bad because the U.S. had 
not wrapped up operations in Afghanistan.  
International legitimacy barely existed, 
particularly with traditional allies such as 
France and Germany bitterly opposed to the 
war and the second UN resolution impossible 
to obtain. Had the U.S. waited, there is also 
the chance that the existing sanctions and 
increasing pressure would have toppled 
Saddam Hussein without the need for war. 
We both, Powell and I, had deep concerns 
about the planning as well.  In fact, we could 
detect no real planning at all.  Plus, we both 
knew there were far too few U.S. troops 
involved in the invasion and its aftermath. 
So, we had huge concerns but were not 
opposed to the elimination of a tyrant who 
had already attacked his neighbors twice, 

violated 17 UN Security Council resolutions, 
and whose country we and the UK were still 
patrolling in the northern and southern No-
Fly Zones.    

NI: You are currently working on a 
book about the first George W. Bush 
administration. Many books on the 
administration by various writers have 
been published. How is yours going be 
different?

LW: My book attempts to illuminate the 
building of the U.S. national security state 
from 1947 to the present. It employs as its 
principle character of that illumination Colin 
Powell, first as Chairman of the Joint Chiefs 
of Staff, then as Secretary of State. Here is a 
citation from the book’s Preface:
 
This book attempts to illuminate that saga 
[the building of the national security state] 
and, hopefully, sheds light upon it that so 
far has not been shed, providing insights 
both positive and negative, all aimed at 
an understanding of where our Republic 
is headed. I believe that one good way to 
achieve such an understanding is to study the 
character of those at or near the helm of our 
republic. If Heraclitus was right—that man’s 
character is his fate—then the character of 
great men (and increasingly women) is the 
nation’s fate.  

NI: National Security and Foreign Policy 
(and not personnel and personality-wise) 
do you see any marked difference in the 
present ruling establishment, as compared 
to the Bush years. From the outset, the same 
tactics seem to apply, from Libya to Syria.

LW: Sadly, I do not see any substantive 
difference; in fact, I see that the Obama 
Administration has taken the persecution of 
whistleblowers, the draconian surveillance 
state, the use of drones, and the abuse of 
the war power even further than the Bush 
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Administration did. This is another indicator 
that the post-WWII national security state is 
full-blown and altering the very nature of 
our republic. 

NI: A human rights organization, Amnesty 
International recently released a noteworthy 
report on the US drone war in Pakistan, 
kill lists related to which, as we know, 
are sometimes directly sanctioned by US 
President Barack Obama. Amnesty has said 
the drone killings, which have resulted in 
the deaths of far more civilians than the 
US has admitted to, could be classified as 
war crimes. Couple this with what Human 
Rights Watch has revealed related to the 
killings of civilians in drone strikes in 
Yemen, and that Obama seems to have 
ignored his own guidelines. Your thoughts? 
Does this make Barack Obama a potential 
war criminal? (Asking the question itself is 
a reminder of the time there were calls for 
trying Bush and Cheney for war crimes.) 

LW: Professor Akbar Ahmed has best 
described what is happening in his book 
The Thistle and the Drone. It should be 
required reading for all world leaders.   
The drone strikes need to stop. They are 
counterproductive in so many ways.  They 
need to stop.  

International law has not kept up; borders 
are violated with impunity every month. 
People are killed—often innocent civilians—
by, at best, the direction of a Star Chamber 
apparatus.   I am quite confident that were 
it not for the sheer power of the U.S., war 
crimes investigations and possibly even 
trials would be considered, as they should 
have been considered with regard to torture 
for Cheney, Rumsfeld, and the six lawyers 
who supported them—David Addington, 
John Yoo, Jim Haynes, Doug Feith, Alberto 
Gonzales, and Jay Bybee. 

Moreover, drone technology is spreading 
swiftly.  Soon, not only other nations will 
have it but so will law enforcement agencies. 
It is only a matter of time before this 
proliferation alters the way states kill people, 
both internationally, and within their own 
borders. The rule of law lags dreadfully 
these technological developments. It needs 
to catch up.  So do the ethics we should be 
contemplating.  

Drones are not just another weapon of war; 
they represent the cutting edge of a new kind 
of warfare—inhuman, robotic, distant, and 
coldly calculated. The entire world needs to 
consider these developments and deal with 
them—not just the sole superpower whom 
everyone else fears.     

NI: Despite of all international conventions 
signed and laws passed, torture and other 
inhuman practices still occur with impunity 
in too many countries. US is in the dock 
too. What is the international solution do 
you think, especially given that the track 
record and present inclinations of the most 
powerful nation-state? 

LW: The “solution” is not readily apparent 
to me. The world is experiencing major 
power and wealth shifts, huge impending 
transmigration, enormous challenges 
associated with planetary changes that will 
be hostile to human life, and in the meantime 
its greatest profit-making enterprises include 
drugs, human trafficking, massive arms sales 
to all and sundry, financial transactions that 
enrich the few and impoverish the many, 
and multinational corporate bodies in food, 
energy, pharmaceuticals, and media that 
have no other interest than their own self-
preservation and profit.  Time for revolution?  
One wonders…
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INTERVIEW: JAMES R. OTTESON

Capitalism 
The Rule Of Law & Human Dignity
Dr. James R. Otteson is an American 
philosopher, currently Professor of Political 
Economy at Wake Forest University in North 
Carolina. He has become internationally 
renowned with the publication of the 
book Adam Smith’s Marketplace of Life 
(Cambridge University Press, 2002). He 
is reputed worldwide as the leading scholar 
on the thinking of Adam Smith and a great 
intellectual of  classical liberalism. Dr. 
Otteson was interviewed by Liliana Corrieri 
on October 23, 2013. 

Liliana Corrieri (LC): Professor Otteson, 
last September you became Executive 
Director of the Branch Banking & 
Trust (BB&T) Center for the Study of 
Capitalism at Wake Forest University. 
Could you explain us why the study 
of capitalism is so important and 
what aspects the center focuses on in 
particular? 

James Otteson (JS): We are interested in 
understanding the role that capitalism 
has played in the development of 
western economies in general, and in the 
American economy in particular, and then 
what role it may play in the development 
of economies in other countries in the 
world. The larger goal of the center is 
to understand the institutions that lead 
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was enormous. What China has done in 
the subsequent decades has been to allow 
targeted expansion of this kind of capitalist 
economic model of private property, limited 
third-party interference in people’s economic 
exchanges, and some limited free trade. A 
great deal of the economic growth that China 
has experienced, has been the result of those 
areas which have been allowed to engage in 
something like a commercial economy. What 
you have nowadays is a communist political 
ideology that is antithetical to capitalism 
in its ideals but that has allowed some 
aspects of an enterprise and commercial 
society to exist alongside it, which has lead 
to an economic explosion. However, the 
communist government in China is going 
to reach the point when it will have to make 
a decision. The more it allows this kind of 
enterprise economy, the more its people 
are going to demand, and the more difficult 
it will become to maintain its communist 
ideology. They will have to decide whether 
to give up on their political ideology in 
order to continue the increasing prosperity 
for their people, or whether to maintain the 
communist ideology which leads to repress 
what has been quite an impressive economic 
explosion over the last couple of decades. 

LC: A number of Asian countries such as 
India, Bangladesh, and Vietnam are now 
prominent destinations for outsourcing 
production of famous brands, especially in 
the textile industry. Considering the level 
of corruption among state agencies and 
institutions, as well as the poor rule of law 
existing in Asian countries, how do you see 
such outsourcing as potentially beneficial 
to the so-called working class, notoriously 
at the bottom of the system? 

JS: That’s a complicated question, because it 
involves a lot of different elements. In general, 
the kind of outsourcing that you are thinking 
about is truly a great blessing for everybody 

to human flourishing, whatever they are. 
That will include political and economic 
institutions, but it will include other things as 
well, such as moral and cultural institutions. 
We want to try to understand, to the extent 
that we can, what these institutions are that 
enable or encourage human prosperity and 
insofar we can, we would like to advocate 
their spread around the world. One initiative 
of the center is the ‘poverty project’, and 
we are interested in understanding the role 
that capitalism has played with respect to 
historical and contemporary human poverty. 

LC: The economic growth in China and its 
‘compromise’ between communism and 
capitalism have fueled the international 
debate about alternative economic systems 
and different forms of capitalism. What is 
your view on this regard? 

JS: This is a good and important question. In 
my view, what is going on in China is not 
a different type of capitalism but rather you 
have sort of two parallel tracks, communism 
on the one hand and capitalism on the other. 
As you know, the communist government in 
China was quite antithetical to anything like 
capitalism or market reforms for quite a long 
time. There was systematic repression, not 
just economic repression but also political 
and human rights repression for quite some 
time. It was in the late 1970s that a few 
pockets of private property were allowed 
in some very small regions of China. What 
the communist government discovered was 
that in those very small regions in which 
they allowed private property to exist, the 
production increased dramatically. So what 
they decided to do was to expand those 
small pockets in which they allowed private 
property, together with private exchange and 
free trade. Innovation and entrepreneurship 
began to be allowed to Chinese people and 
when they had the opportunity to experience 
growth, the prosperity they generated 



TORTURE: ASIAN AND GLOBAL PERSPECTIVES | OCTOBER 2013 VOLUME 02  NUMBER 04

12

concerned. It is the first step on the economic 
run for the most impoverished among us to 
begin generating that wealth which will lead 
them to those levels of development that 
people in other countries enjoy. However, 
corruption and the poor rule of law are the 
biggest threat for such process, and this is not 
unique to Asia. The rule of law in this context 
includes the protection for people’s private 
property and the inability of third parties to 
commit fraud or to steal from people. The 
absence of rule of law does not guarantee 
clear regulations about what counts as 
private property, the respect for people’s 
voluntary contracts, their titles to the land 
they own and so on. These are absolutely 
the requirements for the generation of 
prosperity that outsourcing could allow 
for the impoverished population is Asia, or 
elsewhere. The kind of corruption that we 
are talking about, which includes things 
like grasp, predatory taxation, interfering in 
other people’s economic transactions, asking 
for extra payments or bribes, has marked 
human history for as long as we know and is 
one of the reasons which keeps people poor. 
From the perspective of economic historians 
like me, we are often asked what the causes of 
poverty are. An interesting question would 
be “what are the causes of wealth?”, because 
the normal state of human life has been a 
kind of parasitic grasping on other people. 
As soon as some groups begin to engage in 
productive activities generating value and 
wealth, other people come in and want to 
take from them and live off of it. Therefore, 
establishing the good rule of law and ending 
corruption are necessary for allowing Asian 
countries to realise the tremendous potential 
that they have. At the moment, there is a 
little bit of help through these outsourcing 
productions from western countries which 
employ local people, and that is certainly 
a benefit for both companies and those 
workers who get the opportunity of a job 
and a steady pay. Even if it’s only a little bit, 

they are improving their lives though not as 
much as it would be possible if corruption 
ended and the rule of law was enforced.  

LC: Back in the 19th and 20th centuries, the 
industrial revolution involved a great deal 
of speculation and exploitation all over 
Europe. Unfortunately it seems to be also 
the case in Asia nowadays. Is inequality, 
both in terms of law and regulations and in 
terms of earnings and wealth distribution, 
the price to pay for development as an 
initial stage of economic growth? 

JS: You mentioned two different kinds of 
inequality. One is inequality before the law 
and the other one is material inequality. 
I would argue that it is necessary for the 
development of any economy to have equality 
before the law but to allow inequality in 
material resources. What I mean by equality 
before the law is that every single person’s 
property and voluntary agreement must 
be respected and protected, regardless of 
what status they have in society, what race, 
colour or creed they are. When you have 
universal and equal respect for all persons, 
then you have the foundation that can 
allow people to engage in associations and 
partnerships which will begin to generate 
prosperity. Now, if you look at the other 
type of inequality, the material inequality is 
an inevitable part of a developing economy. 
Some people will generate and enjoy more 
wealth than others and there is no question 
about that. What do you see historically is 
that as soon as countries establish the rule 
of law we have been mentioning so far and 
allow people to engage in economy and 
decentralized decision making processes, 
everybody begins to get wealthier. They 
may not get wealthy at the same rate, but 
eventually everybody gets wealthier. You 
have to look over time at the poorest 10% or 
20% of the population of any country. I will 
give you the example of the United States: in 
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1970, 10% of the population was classed as 
‘poor’. However, by the year 2000, over 90% 
of those people managed in the space of 30 
years to move out from that poorest 10%. 
What you see is that the poorest part of the 
population at the beginning of the process 
would be unskilled laborers, immigrants or 
youth. Overtime, they generate more wealth 
and within their life time they ascend out of 
the poorest section of the national economy 
and the bottom 10% itself slowly moves up 
as well. Part of the process of development 
includes material inequality but it is 
important to understand that there should be 
some extent of ‘honesty’ in such inequality. 
If you have people who are exploiting and 
defrauding one another or stealing from 
each other, that is a completely different 
matter. That is not part of capitalism but is a 
criminal activity. If the way somebody gets 
wealthy is by getting special government 
favors, or by limiting competition thorough 
government actions or not allowing other 
people to enter the market, we are talking 
about crony capitalism or criminal activity 
that has characterized human history for 
a very long time. If you have a real and 
genuine developing economy, any wealth 
that any person will have generated will 
eventually serve the needs of other people 
and will allow economic freedom to occur. 

LC: To what extent do you think that good 
and ethical policies of corporate social 
responsibility can contribute towards the 
betterment of the social and economic 
status of workers in developing countries?

JS: Good working conditions, health and 
safety, housing and so on are very expensive 
things to provide. The way to enable better 
housing or better health care, better education 
and all those other things which we think are 
important and everybody should enjoy, costs 
money and becomes possible by generating 
more wealth in society. As a society becomes 

wealthier, the people themselves start to 
spend more money on health care, clothing 
and other comforts in the attempt to make 
their life and the life of their children 
better. Therefore, the process of economic 
development itself addresses many social 
issues, but it takes time as nothing happens 
over night. Relating all this to corporate social 
responsibility, I think that its contribution is 
absolutely essential. From my perspective, 
what an honest and honourable business 
man thinks is not: “How do I make profit?”, 
but rather: “How do I generate value in the 
world?”, because that is the most important 
aspect. What I think business people need 
to understand and need to see themselves 
as doing, is being in the business to provide 
value. Honest profit is a signal that you are 
generating value to other people, that you 
are making other people’s life better, even 
if marginally better. Profit is an indicator of 
value but you don’t aim directly for profit. 
Once you reorient your thinking towards the 
generation of value for other people, then 
you begin to see the people you are dealing 
with as full human beings. They are not just 
marbles or poker chips that you move around 
in one place or another, but they are human 
beings who deserve and demand our respect 
as moral agents. My center is in a business 
school and part of the role that we play at 
Wake Forest University is imparting exactly 
this message to our business students, who 
are going to be future business leaders. 
They need to understand that the life they 
are thinking about entering into as business 
people is a life of constantly searching for 
ways to generate value to other people. You 
may not know in advance exactly what you 
should do, but if you think about it as an 
approach rather than just seeking for profit, 
then you really come to understand the higher 
purpose of honourable business. This does 
really respect the agency and the dignity of 
workers, suppliers, and everybody else you 
work with. Profit will eventually come, but 
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that is not the main goal, rather the reward 
for having sought value for other people.  

LC: How can the connection between 
gender and economic growth be explained? 

JS: There are lots of factors involved when 
determining the different roles that gender 
has played, including the heavy extent 
which ‘cultural roles’ have historically 
played. There are very strong cultural 
views in various places about the kinds of 
things that men and women are or are not 
to engage in. These cultural mores involve 
views on who should take care of children 
and the division of labour within the family. 
The job of running the household and 
raising children has fallen historically on 
women’s shoulders, and this has meant for 
men to be free to engage in those economic 
activities which women could not have the 
chance to access.  If you look at the way in 
which those cultural views have shaped the 
choices that men and women have made and 
continue to make, the effect on the economy 
is enormous. Focusing on the last twenty-
thirty years, it is interesting to see a breaking 
down of the old trends. Entrepreneurship is 
something that any individual can engage 
in, with a very little initial investment or 
capital. There are several places in the world 
where with a cell phone and 50 or 100 US 
dollars, a person can start a small business, 
selling, buying, trading, associating end 
even beginning to employ others. In many 
developing countries women have been 
great beneficiaries and they have been able to 
open businesses and become entrepreneurs, 
thanks to micro lending programmes and 
other forms of loans and microfinance 
which are offered specifically to them. When 
women can engage in whatever men do, this 
really gives them a sense of empowerment as 
full persons, a sense which has been missing 
in many contexts for a long time. All this has 
a large positive effect on the lives of these 

women, as well the people they care for 
and who cares for them. It really transforms 
people’s lives in many small villages and 
local communities. It is a tremendous benefit 
and as long as you have cultural rules that 
restrict any segment of the population from 
productive activities, then you just lose all 
of that potential of opportunities. Opening 
up is great for individuals themselves and 
everybody else also benefits from that.  

LC: Could you share with us your thoughts 
about social and economic justice and their 
relation to human dignity?

JS: In my view, capitalism properly 
understood involves a robust respect for 
each individual’s dignity. When I think 
about the term justice in connection to 
economics and society, to me it means that 
we as society, together with government 
institutions and other kinds of institutions 
must respect the freedom of each individual 
to lead his/her life for him/herself and 
we also give them the responsibility for 
taking account of themselves. When I make 
decisions about how to live my life and 
allocate my time, resources, treasure and so 
on, my dignity demands that other people 
allow me to make those decisions for myself. 
On the other hand, I also face consequences 
for my decisions. If I make good decisions, 
that gives me encouragement for continuing 
what I am doing; if I make bad decisions with 
bad consequences, that also gives me the 
incentives to change and look for alternatives. 
What to me social and economic justice 
means is that we should have institutions 
that declare the absolute dignity of every 
single individual, respect the freedom and 
responsibility of each person, and do not 
let other people interfere in ways they don’t 
want. This notion of justice is the respect that 
all people are due, owing to their human 
dignity. Capitalism is a theory of economics, 
it is not a complete theory of human life. 
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However, it can be part of a larger set of 
moral and political institutions that are built 
on the conception of human dignity, which 
is the basis of any humane and just society.

LC: In Asian and other developing 
countries, the social contract model appears 
flawed and dysfunctional. How would it be 
possible to draw the line between, on the 
one hand the rightful demand of security 
and state responsibility, and on the other 
hand what may become a decrease or even 
loss of liberty considering that what is 
missing are actually fundamental freedoms 
and rights? 

JS: I think we can understand the real 
problem by going back to the notion of human 
dignity, which, in one of its fundamental 
aspects, implies the fact that each individual 
is in charge of his/her own life. Suppose the 
government says; “in order to keep society 
secure, we need spying on everyone”. You 
may know a famous quotation by Lord 
Acton: “Power tends to corrupt”. It is part of 
human nature. What happens is that when 
people are given power over other people, 
watching over everyone all the time is a 
pretense even when they are not accused of 
criminal activities or there is no evidence of 
them having done anything illegal. If you 
know that somebody is watching over you, 
this immediately establishes inequality. You 
know you need to answer to them. For any 
decision you make in your life, no matter 
how big or how small, you may be caught to 
account for that and have to justify yourself. 
This means that, whatever the agency, these 
people have authority over you and that the 
equality demanded by human dignity is no 
longer respected. If you don’t want people 
spying on you, reading your e-mails or text 
messages, listening to your phone calls, and 
tracking everywhere you go, then you have 
the right to say no.  To me, this is a shining 
example of a great moral leap forward. All 

individuals, no matter how ‘low born’ they 
might be, the social class they come from, all 
of them have the right to say no. It is certainly 
true, as we said before, that no society will 
be able to survive and flourish unless the 
rule of law is respected, and this includes 
the protection of a person’s property and 
contract. The restrictions on other liberties, 
which require paying attention on what you 
say and who you associate with as well as the 
imposition of fines and further limitations, 
are not rule of law. That is the rule of a 
group of people who have put themselves 
in charge, which is inimical to those liberties 
that the human dignity demands.  

Liliana Corrieri is an Italian, a graduate in 
cultural studies, with a particular interest in 
international relations and human rights. She’s 
currently working at the Asian Human Rights 
Commission based in Hong Kong.  
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INTERVIEW: BANGLADESH

TORTURE CRIMINALISED 

WHAT  NEXT?
After years of tremendous struggle, Bangladesh, 
which claims to have been liberated in 1971, has 
passed a bill criminalizing torture and custodial 
death. Is this a new dawn in the criminal justice 
system of Bangladesh? And who is the driving 
force behind this law? Mr. Saber Hossain 
Chowdhury, a leading Bangladesh politician, has 
played the leading role. In the following interview, 
Mr. Chowdhury speaks about the background of 
the law and future challenges. 

Torture Magazine (TM): Congratulations 
Mr. Saber Hossain Chowdhury on your 
success in piloting the Torture and 
Custodial Death (Prohibition) Act, 2013. 
How important is this law in the context of 
Bangladesh?

Saber Chowdhury (SC): It is hugely 
important as a first step that triggers a 
process. 

Custodial torture and violence, at times 
leading to death, has sadly been a common 
and shockingly acceptable practice in 
Bangladesh, as in many countries.  

We have now acknowledged this challenge 
and more importantly, found the requisite 
political will and integrity to act and take 
corrective action to make Bangladesh a safer 
and better place for its citizens. Rule of law 
is the essential pre-requisite for democracy, 
good governance, and sustainable 
development. 

(File photo: Saber Hossain Chowdhury)
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Law of the land now 
protects citizen’s right and 
dignity and if we generally 
view legislation as being 
reflective of social and 
moral standards of the 
society in which we live 
- as I strongly do - then it 
is a big statement about 
present day Bangladesh 
and also the heights we can 
potentially scale as a nation 
in the future.  

TM: Would you tell us 
the background of the 
Bill? Did you face any 
challenge in the process 
of introducing or enacting 
the Bill? 

SC: In life we all go through experiences 
and not all of them are pleasant or positive. 
In my instance, when my Party (Awami 
League) was in Opposition, I was subjected 
to custodial torture during periods of police 
remand in 2002. Amnesty had declared 
me as a ‘Prisoner of Conscience’ as I was 
imprisoned for my political activism. 

When I was produced before Court, 
Magistrates were in no mood either to 
record my statement on how I was treated 
and tortured in custody, despite an Order 
from the High Court to do so. I was shocked 
and appalled at how unacceptable and 
inadequate our justice system was and 
how helpless people really were in such 
circumstances.

Thus, seeking revenge and retribution when 
the political tide was in our favor was one 
option; the other being to try and change the 
system so that none has to go through the 
same pain, anguish, and horrors. I chose the 
latter. I was at my most exposed, vulnerable, 

and helpless in what was supposed to be 
safe police custody. Guardians of law were, 
in my instance, the perpetrators of crime and 
hence the imperative of ensuring a system 
that would guard and hold to account the 
guards of justice. 

I had my opportunity when I was re-elected 
to Parliament in 2009 and presented this 
proposed legislation as a Private Member 
Bill. 

Going against grain of existing mindsets and 
entrenched practices is never easy. Torturing 
opposition political figures as a means of 
persecution and extracting confessions 
through torture in custody have been viewed 
as being part and parcel of law enforcement. 
Thus, why would a Government curtail 
and limit its powers of punishing and 
marginalizing the Opposition by subjecting 
itself to accountability? 

The first task for me was to depoliticize the 
issue and present it in terms of rights of 
the common man who, day in and day out, 
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are subjected to violence in custody, cases 
of which are hardly reported in the media 
(unlike those for high profile individuals 
from the political arena) and for which they 
could not seek legal remedy.

Having framed the facilitating context per 
above, the next challenge was drafting. MPs 
in Bangladesh do not yet have research or 
logistics support and putting together a 
first draft of the Bill was thus a formidable 
undertaking. 

The pro-active help, support, and 
engagement of Asian Human Rights 
Commission helped me to accomplish this 
and I must put on record their dedication 
and passion in promoting this cause and 
going the extra mile to help and assist in 
every possible way. When task at hand 
is daunting, and this certainly appeared 
to be so when the journey started, such 
encouragement means much.  

Once the draft was finalized and the Bill 
tabled in Parliament, solidarity and support 
was forthcoming from the media as well 
as Human Rights organizations such as 
Amnesty and Human Rights Watch. At 
Committee hearings, the Attorney General, 
Ain O Shalish Kendra, Odhikar, and 
distinguished lawyers all lent valuable 
support.  

Last but least, this Bill would not have been 
enacted into law had it not had the support 
of Leader of the House and Prime Minister 
Sheikh Hasina and of course my colleagues 
in Parliament whose wisdom and vote made 
for this landmark legislation.   

TM: As a survivor of torture and as a 
parliamentarian, how do you observe 
your country’s rule of law institutions’ 
competence in implementing this law? 
If you initiate any activities aiming to 

facilitate justice to the litigants of custodial 
violence, what actions will be a priority?

SC: Now that the law is in place, 
implementation is of course the clear priority 
and challenge. The context I think needs to be 
in terms of capacity rather than competence 
and it needs to be seen and addressed as a 
broad and across the spectrum issue. 

Awareness building of citizens and 
orientation / training of law enforcement 
agencies, judiciary, lawyers, human rights 
bodies is an absolute necessity. This issue is 
also of course linked to, and integrated with, 
those related to access to justice and police 
reform and these are very significant stand 
alone agendas in their own right.

Once the steps and interventions are 
identified, choosing the optimum sequence of 
such actions is also important and these need 
to be structured and articulated accordingly 
in the form [of] a time bound road map that 
will in turn ensure that this legislation yields 
the desired benefits and outcomes.

At a practical and ground level, I would 
like to see - this is one example - legal aid 
centers established to provide support and 
guidance to victims in terms of legal redress, 
bringing to book perpetrators of custodial 
violence, realizing compensation etc. This 
law has an interesting provision that puts 
the onus / burden of proof on the law 
enforcement agencies in that they have to 
prove that the victim of custodial violence 
did not suffer harm due to their negligence. 
Such provisions are however only as good as 
the extent to which they are understood by 
[those] concerned and enforced. 

TM: What do you expect from human 
rights groups like the Asian Human Rights 
Commission? Will the its role be similar to 
or different from local human rights NGOs?
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SC: Continued engagement to ensure that 
the rule of law rules, in all areas, and without 
exception, and this new law aimed at 
curbing custodial torture and death provides 
a unique opportunity and entry point to do 
so. We cannot afford to miss out.

Much thought and consideration went into 
the drafting of this law and it can be truly 
regarded as being ground breaking in context 
of Bangladesh.  

Those, including the AHRC, who supported 
this now need to continue their engagement 
and extend it to the next level and make 
sure that this law brings about a qualitative 
change in the Bangladesh landscape and 
yields protection to its citizens. 

Local HR outfits know firsthand the ground 
realities and international ones have the 
insights and knowledge on challenges of 
implementing such a law in other countries. 
Both working as one team with a shared, 
common objective and a road map detailing 
what has to be done and how we will go 
about doing it is a good start up point. 

If we can establish accountability in an 
environment of custody, where the citizen 
is completely helpless and at his most 
vulnerable and control of law enforcement 
over him and his freedom is absolute, I think 
we will have passed an important litmus test 
as a nation. Only then can we say rule of law 
really rules and we are indeed effectively 
guarding the guards. This is thus what is 
at stake - a mighty challenge as well as a 
defining opportunity that has the potential 
to transform Bangladesh.
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PSYCHODYNAMICS
WHY DO SOLDIERS IN UN PEACE OPERATIONS TORTURE?

FILE PHOTO: A peace-keeping soldier from BRABAT (Brazilian Battalion), part of the United Nations 
Angola Verification Mission III (UNAVEM III), stands on duty in Kuito, Angola.  Courtesy: UN 
Photo/Milton Grant
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Introduction

It has been documented on several 
occasions: soldiers deployed by the UN 
end up torturing the civil population they 
are supposed to protect and help. While it 
may seem somewhat likely that soldiers in 
war operations end up torturing a much 
hated enemy, it seems profoundly at odds 
with the basic values and goals of a UN 
peace operation. So, why do some soldiers 
deployed in UN peace operations end up 
torturing?

Especially, one focus of military sociology 
is relevant to shed some light on military 
torture, and that is the question of the civil-
military relation, because this gives some 
answers to what kind of security relation 
is existing between the civil society and the 
military institution. Is the civil society a 
democratic society and the recruitment to 
the military democratically representative? 
Or is the military dominant in relation to the 
civil society, recruiting from certain narrow 
social strata and groups? This question then 
mounts the next relevant question: what 
socializing processes are taking place inside 
the military institution once the soldiers have 
been recruited? 

These processes known by the military 
sociology term ‘professionalization’ is a 
central concept. Professionalization, in one 
word, catches both the civil-military relation 
and the state of the soldier and thus gives 
some ideas on what kind of violence soldiers 
can produce: torture or no torture. Let us turn 
to the theories of military professionalization.

One of the first empirical investigations of the 
military was produced by Samuel Huntington 
in his The Soldier and the State (1957). 
Huntington identified the sector of study as 
“civil-military relations”, understood as an 
aspect of national security policy. According 
to Huntington, civil-military relations reflect 
the political relationship between the state 
and the officer corps.

Huntington founded his thinking in the 
philosophy of Thomas Hobbes and in 
the study of war of Karl von Clausewitz. 
From the English philosopher, he took 
the con¬ception of human nature that it 
is essentially conflictual and a condition 
of nature in which each state is potentially 
at war against all the others (Huntington, 
1957: 63). From Clausewitz, Huntington 
took the concept of the dual nature of war, 
an autonomous sector of science on the one 
hand, a pro¬cess whose ultimate aims come 
from politics on the other (Huntington, 1957: 
63).

This article presents central theories and findings of military sociology and asks if these can explain 
torture in UN peace operations. It firstly presents the general observation of military sociology – that 
democratization and recruitment have central influences in the professionalization of the soldier, and also 
that military professionalization develops certain values and identities closely related to the objective of the 
organization, violence, and war. The article next presents findings from a field study of Danish KFOR and 
concludes that the values and identities of professionalization for war can still be active even when forces 
are deployed in UN peace operations. These findings are then discussed and brought into the context of 
similar research of military torture in the Somalia peace operations in order to explain some of the relations 
between military values, attitudes, identities, and military torture in UN peace operations.

COVER STORY:  WHY DO SOLDIERS IN UN PEACE OPERATIONS TORTURE?

by Claus Kold
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A profession, according to Huntington, is 
an activity carried out by a particular type 
of highly specialized functional group; 
the features that distinguish it from an 
occupation are 1) expertise, 2) responsibility, 
and 3) corporateness.

Huntington concluded that civil control over 
the military can be exerted in two ways: by 
subjective control and objective control. The 
first could be exercised by maximizing the 
power of one or more social groups over the 
armed forces; the second could chiefly be 
based on the recognition of an autonomous 
military professionalism and on a rigid 
separation of the military from the political 
sphere. The notion of rigid separation caused 
the thinking of Huntington to be termed the 
‘divergent school’.

Huntington’s theory was criticized by 
Samuel E. Finer (1962), who pointed to the 
fact that both the French and German army 
had been professional, and still this did 
not stop them from trying to obtain direct 
political influence as was seen during World 
War II: “…it is observable that many highly 
professional officer corps have intervened 
in politics – the German and Japanese cases 
are notorious. It is of no use to retort that in 
such cases these armies cannot be described 
as ‘fully’ professional. This is the whole 
weakness of Huntington’s thesis” (Finer, 
1962: 25). 

To Finer it is rather a question of the degree 
of “political culture” which is decisive for 
a stable relation of military subordination 
towards civil authorities: “The fact is, 
however, that, if the armed forces are not to 
intervene, they must believe in an explicit 
principle – the principle of civil supremacy.” 
(Finer, 1962: 25) This is a relation of 
subordination which must be acknowledged 
by the corps of officers and must be part of 
their professional ethics. This acceptance, 

however, is dependent on the maturity of 
the political culture in the specific country. 
And is also reflected in the way soldiers are 
recruited and socialized (professionalized).

From this point of departure, Finer, in a 
complex historical-structural construction, 
distinguishes between four orders of political 
culture: A 1st order, in which legitimacy is 
paramount and unobtainable by the military, 
a mature political culture with a democratic 
civilian type of regime prevails, and the 
civil-military relation runs through normal 
constitutional channels. A 2nd order, in 
which legitimacy is important and re¬sistive 
to the military: a developed political culture 
with an indirect and limited type of regime. 
A 3rd order, in which legitimacy is of some 
importance but fluid: a low political order, 
with a ‘dual’ type of regime. And a 4th 
order, in which legitimacy is unimportant: 
a mini¬mal political culture with a direct, 
quasi-civilianized type of regime prevails.

The resulting and related types of pressure 
and violence from the military towards 
the civilian rule, according to Finer, are 1) 
in¬flu¬ence, 2) blackmail, 3) displacement 
of civilian cabinets, and 4) supplanting of the 
civilian regime (Finer, 1962: 168).

Another somewhat similar critique was 
developed by M. D. Feld (1968), who focused 
on the pre¬vail¬ing objectives of civil society 
and the military institution. Firstly, Feld 
argued that military interventions only 
began to appear after the military institution 
was professionalized because the military 
and the civil power originally were two sides 
of the same coin, seeing that all power was 
gathered around a narrow noble group who 
supported the monarch in return for support 
to uphold its privileges.

Secondly, Feld pointed to the degree of 
political stability as a main condition for the 
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military’s recognition of the suzerainty of 
the civil authority. A high degree of political 
stability in a country could give the military 
a status as a permanent national institution 
with an apolitical status. On the other hand, 
given the fundamentally different objectives 
between the military institution and civil 
institutions, equality could logically never be 
obtained.

Janowitz, in his publication The Professional 
Soldier (1960), is more or less in accord with 
Huntington in his understanding of what 
defines a professional: one who has gone 
through training and acquired skills, which 
enable him to perform special services. 
However, Huntington’s understanding is 
static, whereas Janowitz’ is dynamic: the 
officer’s professionalization developed 
gradually through the 19th century nation-
state, democracy, technology, etc. Influenced 
by this development, the professional soldier 
was not definable according to only one ideal: 
the traditional “heroic” type who would 
personify the soldierly spirit and a personal 
bravery. Because, beside this “heroic” ideal 
type is “the managerial type”, who reflects 
the pragmatic and social dimensions of 
modern warfare. In the years after the Second 
World War, according to Janowitz, another 
new typology emerged: the “technological 
type”. This typology could be considered a 
derivative of the managerial type. All three 
typologies are present in modern armies 
and the emergence of the manager¬ial and 
technological types have narrowed the 
difference between the military and the civil. 
Thus a convergence between the military and 
the civil in which the military closes in on the 
values of mainstream civil society, to which 
it belongs, is continuously taking place.

Facing continuing dilemmas, the military 
has redefined its professional require¬ments. 
This continuing change towards ‘civilization’ 
of the military made ground for Janowitz’ 
central thesis: 

“The use of force in international relations 
has been so altered that it seems appropriate 
to speak of constabulary forces, rather than 
of military forces. The constabulary concept 
provides continuity with past military 
experiences and traditions, but it also 
offers a basis for the radical adaptation of 
the profession. The military establishment 
becomes a constabulary force when it is 
continuously prepared to act, committed to 
the minimum use of force, and seeks viable 
international relations, rather than victory, 
because it has incorporated a protective 
military posture. The constabulary outlook 
is grounded in, and extends, pragmatic 
doctrine.”  (Janowitz, 1960: 418)

In his research on military sociology, Morris 
Janowitz used the theories of Max Weber 
and Talcott Parsons. He related the concept 
of the heroic leader to Max Weber’s types of 
authority and rationality: 

“The heroic leader operates under a 
traditional orientation; he takes the 
relationship between means and ends 
for granted. The pragmatic doctrine is 
an expression of ‘zweckrational,’ or an 
orientation to a system of discreet individual 
ends. Absolute doctrine is an expression 
of ‘wertrational,’ or an orientation to an 
absolute value. The keynote to the distinction 
lies, as Talcott Parsons points out, in the 
absoluteness with which the values involved 
in ‘wertrationalitet,’ are held.” (Janowitz, 
1960: 279) 

With his pluralistic theory, Charles C. Moskos 
proposed that the historical transformation 
of the military should be seen as a dialectic 
evolution in which institutional persistence 
(divergent) react against the pressures to 
assimilate to civilian life (convergent). In 
the complex process of historical change, 
Moskos points out that the military passes 
through different phases of divergence and 
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convergence in relation to civil society. Even 
if Moskos is celebrated for his pluralist theory, 
he is at length with Janowitz regarding 
the constabulary thesis and the concept of 
profession. In a test of the constabulary thesis 
Moskos chose to study the modes of action 
of peacekeeping units in Cyprus as this type 
of operation would especially shed light on 
the thesis of Janowitz. From the beginning of 
the study Moskos realized the point where 
traditional military ethics would be most 
marked: the use of force (Moskos, 1976: 3).

In the study, Moskos observed that the 
rules of the UN peace operation in Cyprus, 
UNFICYP, regarding the limited use of force, 
were extremely detailed, and hypothesized 
these limitations of force to result in a 
strengthening of the new constabulary ethic. 
From the observations, Moskos concluded 
that the adherence to the minimum-of-force 
concept was virtually universal and, over 
time, increasingly normative among UN 
soldiers over the course of their Cyprus tours 
(Moskos, 1976: 93).

Seeing that the different national contingents 
saw very different prior training, Moskos 
concluded that the absence of behavioral 
differences did not derive from teaching and 
training beforehand but that it originated 
from commonly shared peacekeeping 
experiences in the field (Moskos, 1976: 133).

The participant observation revealed to 
Moskos that the constabulary ethic was an 
outcome of on-duty, in-the-field experiences. 
(Moskos, 1976: 134) Contrary to expectations, 
the experience of a UN force did not foster 
internationalist values on the part of the 
peacekeeping soldiers (Moskos, 1976: 135).

These theoretical points of departure have 
resulted in three basic schools in the American 
sociology of the military: the divergent 
school of Samuel Huntington; the convergent 

school of Morris Janowitz; and the plural 
school of Charles Moskos (Caforio, 2004:-13-
24). However, even if the three schools are 
based on different understandings of the 
dynamics of the variables constructing the 
military ideology, they roughly agree on the 
most central components of the construction.

In Sweden, Bengt Abrahamsson (1972) was 
in accord with Janowitz’ understanding 
of what defines a profession. According 
to Bengt Abrahamsson, one form of 
professionalization has replaced the former 
which was based on shared class background. 

According to Abrahamsson, the concept 
of professionalism is, in general, used on 
professional socialization, i.e. the process by 
which individuals undergo, from the point 
where they are not aware that the profession’s 
theoretical and practical problems affect and 
change them towards the point where they 
are very conscious about it. Thus, a part 
of the socialization is already taking place 
before recruitment in the form of a so-called 
anticipatory socialization. Another part is 
due to education, training, and daily contact 
with colleagues in the same organization in 
connection with work (internal professional 
socialization). The focus here is on the micro 
level and at the individual changes that occur 
in members’ views and behavior.

Secondly, Abrahamsson used the concept to 
describe the historical changes a professional 
group undergoes under the influence of 
political, economic, and technological change. 
For the military, a crucial development has 
been the fall of nobility, the emergence of 
nation states, the industrial revolution, and 
various technological developments.

The historical development Abrahamsson 
terms professionalization and the processes 
which are influenced by individuals he terms 
professionalization.
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Abrahamsson, then, defines a profession 
as a job whose members (a) possess a high 
degree of specialized, theoretical knowledge, 
plus some methods and techniques to apply 
this knowledge in their daily professional 
activities. Thus, a professional consists of 
selected doctrines that members perceive 
as basic and necessary to its function and 
its role: in the military it is the doctrine of 
strategy, tactics, and logistics. And according 
to Abrahamsson, members of a profession are 
(b) expected to perform their duties in taking 
into account certain ethical rules. Thus, an 
important part of the professional culture 
consists of ethical values, norms, and symbols. 
These aim at regulating the behavior of the 
professional toward the client, the public, 
and colleagues. These prescriptions fulfill 
a double function. Firstly, these factors can 
be perceived as protecting civil society from 
cruelties of the professional monopoly of 
violence. Secondly, they also serve to define 
the professional sphere, and to mold the 
public image. It can be discussed which 
function is the most dominant one; however, 
frequent violations show that professional 
role expectations differ markedly from actual 
behavior (Abrahamsson, 1972: 63), and are (c) 
held together by a high degree of esprit de corps 
and social cohesion amongst members that 
comes from shared commitment to certain 
institutional doctrines and joint training. The 
military profession is a product of a lengthy 
training, rules of behavior, profession rituals 
and symbols (flags, ensigns, etc.), specialized 
means of communication, and the system of 
rotation between the staff and troop positions 
and professional rewards (medals, signs of 
honor), which turn the members attention to 
legitimate ways and means of advancement.

In his research into military values, attitudes, 
and identities, Abrahamsson refers to C. 
Wright Mills, John M. Swomley, Jr., Samuel 
P. Huntington, and Charles O. Lerche. These 
authors are consistent with each other about 
several central concepts. They are of the 

opinion that the military way of thinking is 
nationalistic, authoritarian, and alarmistic. 
With regard to the pessimistic view of 
human nature it is essentially Huntington 
who reaches this conclusion. Abrahamsson, 
however, includes this variable because 
it has good predictions on the choice of 
profession; and also because this attitude is 
in balance with military professional goals. 
The last variable, Abrahamsson includes 
in his theory, is the attitude of political 
conservatism. This hypothesis Abrahamsson 
roots in an extensive range of theoretical and 
empirical studies.

From on all these factors, Abrahamsson 
identifies five main variables to be tested, 
which together form what he defines as a 
particular military ‘ideology’: 1) nationalism, 
2) pessimistic view of human nature, 3) 
alarmism (pessimistic assessment of the 
possibility of war), 4) political conservatism, 
and 5) a generally authoritarian attitude.

According to Abrahamsson, factors 1, 2, and 
3 are formed by the dominating objective 
of the military institution, ‘war’, and are 
independent of internal change in the 
military organization’s structure, while the 
factors 4 and 5 are internally controllable.

So, to sum up, the research of military 
sociology shares several factors, which could 
explain different reasons for military torture. 
It identifies the professionalization of the 
soldier, i.e. if the soldier is professionalized 
before or after recruitment. It identifies the 
recruitment process of soldiers, i.e. whether 
the recruited soldiers are democratically 
representative or not. It identifies the 
different identities which are the result of 
military professionalization. It identifies the 
military ideology this professionalization 
produces. And it identifies different factors 
from which these identities and ideologies 
consist.
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Especially important among these findings, 
are the finding of military values, attitudes, 
and identities which guide the behavior 
of the soldiers. If soldiers over most of the 
world are recruited and socialized to these 
professional military attitudes, a logical 
question is whether these can be related 
to torture? As Abrahamsson related the 
military warrior identity to the concept of 
war, a logical litmus question is if the factors 
of this identity are changed during a peace 
operation? This question will now take us to 
a field study of Danish KFOR, in which parts 
of these military attitudes were observed. 
(Kold 2003)

Method of Danish KFOR Study

The field observations were carried out in 
the battalion as a whole (n=550). However, 
the majority of the observations took 
place in the attached mechanized infantry 
company (n=130) and in its different sub-
organizational platoons (n=30) and in their 
every-day situations: at observation posts 
and check points; platoon on alert, in mobile 
check points; patrols; and company and 
battalion briefings.

The specific soldiers observed for the duration 
of the whole deployment were a private first 
class, a sergeant, a first lieutenant, a major, 
and a colo¬nel. The five soldiers were selected 
to create a representative cross section of the 
organization in terms of purpose, agency, 
position, function, organization, leadership, 
and institution (n=5). Supplemental 
interviews were carried out with 21 (n=21) 
of the 130 infantry KFOR soldiers, total n=26. 
These interviews outside the company were 
added as a consequence of the situations and 
of recommendations.

As the central research question was if 
soldiers trained mainly for war-fighting 
developed new attitudes under the 

impression of being deployed in a peace 
operation, the main focus of this article was 
of the anthropological-sociological field-
study type, in which the research process 
is detecting emerging and new types of 
behavior, new signs, new attitudes, and new 
concepts. In this case, specifically the field 
method of grounded theory was chosen. This 
type of study logically leads to research with 
a low n as a first step in the research process.
 
Logically, concepts have to be found, 
analyzed and understood before they can 
be tested for representation. Barney Glaser 
writes about grounded theory: 

“In grounded theory one does not think up 
hypothesis and then test them. That is the 
verificational methodology. In grounded 
theory the analyst induces patterns of 
relationships suggested by data, and they 
emerge with theoretical codes to relate them. 
The analyst then writes these integrated 
hypotheses into a grounded theory, knowing 
that a few of the most relevant could be tested 
later on in a verificational study.” (Glaser, 
1992: 84)

Glaser and Strauss, contrast “this position 
with theory generated by logical deduction 
from a priori assumptions.” (Glaser & 
Strauss, 1967: 3)

During each of the four field trips to Danish 
KFOR the soldiers were all observed for a 
week, after which they were interviewed 
individually. The observations and 
interviews were repeated thrice as the field 
was observed in three different periods of 
time during the deployment. By following a 
specific soldier, the field observations were 
taken to places and situations which could 
not have been thought up in advance by the 
researcher.
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The interviews at the end of each week of 
observation were all of the open-ended 
variety, and were all modified to enable 
in-depth exploration of concepts and 
experiences which surfaced during the 
specific week of observation, and which 
would not be identified in a standard 
interview. Each interview began with open 
questions asking about the private life of 
the person and the transition process in 
becoming a soldier. Often this resulted in a 
spontaneous introductive narrative which 
did not need many further questions from 
my side. This opening also led to a situation 
of privacy and trust, which could be detected 
in the expressions of personal viewpoints, 
critique, or suggestions. All interviews 
were audio-captured, transcribed, and later 
analyzed. A typical interview lasted for 1½ 
hours.

Beside participant observation, interviews, 
and taking part in the every-day life of a 
military barrack over a period of 6 months, 
data was obtained by collecting official 
documents from the field, by taking 
photographs and later by down-loading a 
range of different battalions’ home pages. 
All the field observations were written 
down or recorded. Sound recordings cover 
approximately 200 hours. Approximately 
500 photos were taken.

Following the methodology of grounded 
theory research, the sampling process was 
recursive and iterative: “In grounded theory 
the analyst induces patterns of relationships 
suggested by data, and they emerge 
with theoretical codes to relate them.” 
(Glaser, 1992: 84). First data are collected 
in the field, and then coding is started, 
“constantly comparing incident to incident 
and incident to codes, while analysing and 
generating theory. When the theory seems 
sufficiently grounded in a core variable and 
in an emerging integration of categories and 

properties, then the researcher may begin to 
review the literature in the substantive field 
and relate the literature to his own work in 
many ways.” (Glaser, 1992: 32) In using this 
approach, major themes, categories, and gaps 
in knowledge were identified. As knowledge 
was gained, more diverse samples were 
pushed for in order to shed further light on 
aspects less known. The recursive process 
continued until saturation, when no new 
categories or concepts were emerging, and 
the sampling was terminated.

At this point, when the emerging theory 
was firmly grounded and showing its core 
variable “and in an emerging integration of 
categories and properties, then the researcher 
may begin to review the literature in the 
substantive field and relate the literature 
to his own work in many ways. Thus 
scholarship in the same area starts after the 
emerging theory is sufficiently developed 
so the researcher is firm on his discovery 
and will not be forced or preconceived by 
concepts.” (Ibid.)

When the core variable has been established 
the “conceptualization going on in grounded 
theory automatically leaves the time and 
place of this unit. The theory is no longer 
generalized to a unit, but to a process which 
goes on in many other similar units. The 
higher level of conceptualization of the data 
makes for a higher level of generalization. 
(…) The talk in the theory is now of concepts, 
not units, people or descriptions.” (Glaser, 
1998: 137) At this point this study chose to 
start integrating theoretical concepts.

Limitations 

The study may be criticised for not being 
supported by enough data and cause 
suggestions to collect more data. It should be 
noted that this is a part-presentation of a deep 
and rich anthropological-sociological field 



TORTURE: ASIAN AND GLOBAL PERSPECTIVES | OCTOBER 2013 VOLUME 02  NUMBER 04

28

study of a Danish military operation and that 
the study did not intend in this phase of the 
research project to do a quantitative study of 
this military peace operation. It should also 
be noted that at the end of each opera¬tion 
the Danish Battalion ceases to exist. Thus, it 
is impossible to go back for more data.

Ethics and Consent in a Conflict Zone

In a peace operation soldiers refer to several 
ethical systems and law systems such as 
the military version of positive law of the 
nation-state with the right of the citizen-
soldier and the cosmopolitan law of the UN 
with the rights of the person – human rights. 
The ethics of the two different systems are 
in conflict in numerous aspects. (Benhabib, 
2006)

Institutional Consent. 

Before the field study started, both the 
Danish Defense Command and the Danish 
Defense Academy got the description of the 
research project, including descrip¬¬tion of 
field method. Both the object of study and 
the freedom of the researcher to use the 
re¬search method which suited the object 
were accepted. So an institutional consent 
was obtained.

Interviews. 

The soldiers were asked if they wanted 
to participate in the interviews, and were 
told that it was an absolutely free choice. 
Their expressed consent was obtained and 
recorded in the beginning of each interview 
with each soldier.

Combat Group Situations. 

Back in Denmark and prior to the 
deployment all the soldiers in advance had 
been informed that they were being subject 

to research and that this was the reason 
for presence of the researcher. In many 
situations consent consisted in the form of 
implied consent, which was not expressly 
granted by the single soldier or the combat 
group, but in acceptance that the researcher 
openly was doing interviews, writing down 
observations, and participating in operations.

Public Situations. 

Other situations were of a more public 
kind: actions at a check point, morning drill, 
briefings etc. Such open situations were 
considered public and open, not only by this 
researcher but also by others.

Results

As the focus of this article is how the objective 
of a peace operation affects the attitudes of 
soldiers, three excerpts have been chosen to 
facilitate an understanding of the dynamics 
behind the soldiers’ attitudes. After the 
presentation of these observed excerpts, parts 
of the interviews are presented in which the 
soldiers express their attitudes toward the 
objective of the operation.

Military Socialization

The first observation to be presented took 
place shortly after arriving in Kosovo. 
Observed was a combat group at an 
observation post and check point, Delta 
2-6. Observed were activities such as car 
searching, patrolling, observing, eating, 
sleeping, and repairing equipment.

Shortly after being deployed to Delta 2-6, a 
first clash with demonstrators took place in 
Zubin Potok. When the soldiers returned 
from the clash to the Delta 2-6 they formed 
a standard U-formation: first the Colonel 
spoke, then the major, and last the lieutenant 
of the platoon.
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The Colonel was not very outspoken, but 
said that he was proud of them all, and asked 
if any¬body was hurt. After that the major 
talked: 

“This is the first time we were brought into 
action, and what date is it? ...This way we’ll 
soon be experienced…”

“Soldiers, we moved forward as the 
demonstration escalated, when they couldn’t 
control it any longer… and this I can say… 
and we showed them… we are the ones who 
decide:

We decide... when we move forward!
We decide... when to shoot gas!
We decide... when to withdraw!

And we do not participate in something that 
we can’t win!”

Very shortly after the lieutenant shouted 
very excited at his platoon that had grouped 
around him: 

“Now this is what we have been training 
for… do you understand that? We didn’t 
tear you apart just because we were more 
or less sadistic, but because we wanted to 
protect you… and damn it works…”

The major spoke of the situation, the 
decision and the purpose as one where “we 
show them”, “we decide” and “win”. The 
expression “win” is not easily related to this 
operation where the objective is to build 
trust and security. Rather, the speech of the 
major seems more fit to a war in defence of 
the nation-state.

Later that evening at Delta 2.6 the combat 
group assembled and the major came and 
spoke with them. The major went through 
the whole sequence and finally said: ”Now 
have a chat and get it out... it’s ok. Perhaps 

you were scared. It’s ok to be scared.” The 
major left the Delta, and handed over the 
leadership to the lieutenant to debrief. The 
debriefing was carried through at random 
and the negative feelings were strengthened: 

Private1: They’r animals!... ’Jallahs’
Private2: What are they– 13-14 years… ???
Private3: I don’t think I was up in the red zone… 
Private4: I was up in the red zone... very close to 
charging my weapon…

During this debriefing, one 1st private 
compared a citizen from Zubin Potok with 
an animal and a Muslim. Another asks about 
the age of the demonstrators, but answers 
himself: 13 – 14 years. He is not contradicted. 
Yet another 1st private says he wasn’t ‘up in 
the red’. Another, however, says that he was 
and then this 1st private connects ‘red’ with 
‘loading’ his gun.

It was observed that these remarks were not 
contradicted or reflected upon. This way the 
upset feelings from the operation were left 
without much reflection, and may form basic 
pessimistic attitudes by the soldiers toward 
human nature.

The next case to be presented is the 
observation at a Danish checkpoint called 
MCP (mobile checkpoint) Honda. A 
Mercedes 190 has been stopped. Inside the 
car a woman is sitting. Outside, the driver, 
who may be the woman’s husband, is 
standing next to the car. He is being searched 
by one of the soldiers. The man is speaking 
all the time, smilingly offering the soldiers 
cigarettes. But the soldiers ask him to leave 
and wave the car out of the MCP. 

The driver enters the car and accelerates 
away. The engine and exhaust is smoking as 
much as most engines do down here.

Behind the Mercedes, a little old bus is 
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waiting in line, tilting to one side. The 
passengers are waiting at the side of the bus. 
They are shouting to get the attention of the 
soldiers. One soldier approaches the crowd 
and looks at the place on the road at which 
the crowd is pointing with a ‘hoj hoj hoj... !!!’ 
Then things start happening very fast. The 
soldier immediately turns and starts to run 
after the accelerating Mercedes, while he 
points and waves his arms, shouting loudly. 
His voice and gestures are received by the 
other soldiers who also start to shout to the 
soldiers further up the MCP:

Private1: hey. stop him
Private2: stop him
Private3: STOP HIM. STOP HIM.
[they run in the direction of the GD and the 
UNMIK Police car]

Private1: STOP HIM!!!
Private3: STOP HIM!!!
Private1: HE HAD A GUN!!!
[Agitated, shouting, screaming, & running]

The acts changed from slow dialogue 
to routines dominated by rapid bodily 
movements and shouted orders. The 
soldiers’ bodily routines taking over were 
observed to be dominated by different 
feelings: aggression; joy; anxiety; quick 
bodily movements; excited shouting of 
simple orders. Everybody was shouting and 
pointing at the car. It all happened too fast for 
reflection. The acts which were performed 
seemed to come from pre-defined concepts, 
which were entangled with pre-trained 
routines.

The acts started with a shouting out “Hey. 
Stop him”. This shouting contained both 
an appeal and an order. Appeal, because 
of the opening “Hey”, which is the typical 
friendly greeting, such as in: “Hey – 
remember to say hello to your sister!”, A 
hailing to the “friend” in the combat group 

followed by an unmistakable order: “STOP 
him”. As the situation quickly escalated the 
communication was reduced to just orders: 
“STOP HIM!!!” This reduction can be seen 
as the playing out of functions, roles, and 
ranks, which are all intertwined with specific 
trained acts, words, and understandings 
(Kold 2011).

The exclusion of the friendly hailing is 
important, as it can influence the attitudes 
of the soldiers. The ordered functional 
shouting, excluded alternative thoughts and 
actions, which could have been less alarmist: 
“LET HIM go . We’ll find and talk to him 
later!!!”

Interviews

A central observation of the study was that the 
soldiers’ answers in the interviews differed 
quite a bit from the observed everyday 
behavior. This is a normal observation in 
both anthropological and sociological field 
studies. An interview or a survey (both 
discourses) will not be able to completely 
address the habituated military every-day 
life of the soldiers. “There is broad agreement 
among social scientists that people are often 
unable to reliably and validly perceive 
and report on the causes of their behavior. 
People are not fully aware of the causes of 
their behavior – not because of Freudian 
psychodynamics but simply because most 
cognitive processes occur below the level of 
awareness.” (MacCoun 2006: 649) So, when 
soldiers try to explain their behavior they do 
not do so on the basis of true introspection 
and repeatedly fail to detect experimental 
factors influencing their behavior. Thus, 
explanations are not based on introspective 
access but rather on a priori common sense 
and lay theories. (Ibid. 649)

Contrary to the interviewed answers of the 
soldiers, it was observed that especially the 



TORTURE: ASIAN AND GLOBAL PERSPECTIVES | OCTOBER 2013 VOLUME 02  NUMBER 04

31

privates produced two distinct expressions 
during this period: a lot of symbols of war 
and death expressing their interpretation 
of the objective of the peace operation. It 
was observed that the signs and symbols 
produced by the soldiers were about nation, 
war, and winning, and not about the UN, 
policing, conflict, and conflict resolution. This 
was observed in the mottos of the platoons, 
in the names of the different ‘roads’ inside 
the camp, on the weekly task schedule of 
the company, which had a watermark with 
a piranha saying: “Seek, escalate, defeat”; 
on the APVs, (armored personnel vehicles) 
named Piranha, signs were painted as on 
the World War II airplanes with their “kills”, 
only this time the motif was the name of a 
village and a date for the civilian riot; and 
on the inside of the toilet doors there were 
inscriptions expressing the harsh feelings 
and thoughts of the soldiers. So a general 
difference was observed between what the 
soldiers said during interviews and what 
they did talking together and what they did 
together.

If we now look at the three factors (nationalism, 
human nature and alarmism) in the interviews 
to which Abrahamsson pointed as influenced 
by the objective of the military institution, 
what was observed?

Nationalism was not observed as a general 
attitude. During interviews all persons 
were asked why they enrolled KFOR? The 
majority of the youngest and lowest of rank 
answered: “Getting an experience”. One 
example: In the Cafeteria I talked to the 
driver of one of the of¬ficers: “I would like to 
say, I did it for the sake of peace but it is more 
true to say, I’m out having an experience, of 
course it’s also for the sake of peace, but first 
and foremost it’s the experience”. They also 
said, that Denmark as nation didn’t mean so 
much to them “not in the nationalistic form.” 
A smaller group answered that someone in 

their family had been in the same regiment. 
As a third group, some of the soldiers 
answered that they contemplated a career in 
the military. Thus the motives of the lower 
ranks can be grouped like this: 1. Identity; 2. 
Tradition, and 3. Career. This is quite close to 
the findings of Janowitz, who found the same 
categories: 26 % tradition; 22 % education,
22 % career, and 17 % military experience 
and adventure. (Janowitz, 1960: 118) It was 
not until a higher rank was interviewed, that 
this pattern in answers changed.

Throughout his interview the major talked 
about the operation as a UN operation from 
an internal perspective. Accordingly, the 
objective of the operation was to produce 
security for the civil population. During the 
interview he did not enter into any reflections 
about his briefings of the first privates in 
which he continuously used words as ‘win’, 
‘fight’, and ‘enemy’.

When asking the same question to the colonel, 
he answered by talking about external and 
internal circles, which is a classic military 
concept related to the defence of territory – 
the coast of Denmark being the internal circle 
and Kosovo the external circle.

It was also observed that the first privates of 
the Danish KFOR were not very interested 
in the conflict in Kosovo. When asked about 
the conflict they typically referred back to 
the logic of the military institution and that it 
was simply interesting to be here.

Human Nature. 

A general negative attitude towards human 
nature was observed through most of the 
period. During training in Denmark, most 
of the training was combat training. This 
training emphasizes the estrangement 
of the soldiers towards an enemy. This 
training supports the warrior identity 
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(Winslow 1999; Franke 1999). In Kosovo 
several incidents and signs were observed 
in which the Danish soldiers expressed this 
estrangement towards the civil population. 
On the inside of the toilet doors, the soldiers 
wrote things like: ”Are you allowed to shoot 
a jallah, if you have a gun license, because 
they are animals. Please answer quickly” 
or ”Addition to the instructions DANBN: 
BATCH (Colonel) must every day receive 
a roach from one in the group of the first 
privates.” and as an expression of this self-
estrangement one soldier wrote: “I feel like 
a part of a puzzle which cannot or shall not 
be put together.” The different expressions 
of violent intent had mainly two directions: 
towards the local civil population or towards 
the top of the military organization. Part of 
these expressions carried negative attitude 
on human nature.

Alarmism. 

A general alarmist attitude was observed in 
many different situations. In Denmark the 
Battalion was being formed and trained 
militarily over a period of half a year before 
they were deployed in Kosovo. It was 
not until the last week before they were 
deployed, that they were trained for the 
peace operation. Thus, the dominating part of 
the education was standard combat training. 
The dominance of war and of fighting was 
reflected in the way they spoke during the 
education for the peace operation: The 
soldiers talked about and used words like: 
’fight’, ‘enemy’, ‘territory’, ‘momentum’, 
and ‘make front’, etc. The words and the 
training of war seem to result in perception 
processes that emphasize warlike threats and 
pos¬sible confrontations. This starts already 
in the morning briefing. Here - only - all the 
alarming events are reported, and perceived 
potential violent situations are presented as 
intelligence information.

Language objectifies human experiences 
and makes them understandable to 
every¬body in a linguistic collective. (Berger 
& Luckmann 1966: 86) Similarly, military 
language is transformed into an accessible 
place for the depositing of military meaning 
and experience, which can be stored over 
time and then transferred to future military 
generations. As a system of signs with a 
specific ‘logic’, military language forces the 
individual soldiers into its patterns. Military 
language thus transforms specific military 
experience into general types such as being 
a first private. (Ibid. 91)

Conclusion 

In this field study it was observed that the 
factors human nature and alarmism are still 
part of military attitudes, even in peace 
operations. Traditional nationalism, however, 
is found only among the oldest soldiers 
most of whom were socialized during the 
Cold War. So, under the influence of a peace 
operation, observations can only find few 
slight changes in military ideology; this 
probably means that the military identities 
are still at work in peace operations.

Discussion: Why Military Torture in Peace 
Operations?

This conclusion brings us to this question: 
why are the warrior attitudes not changed 
during a peace operation with its changed 
objectives?

To this question Mouthaan et al. answer 
that the general organization of the military 
deployed forces is not changed. So, even 
if peace operations are generally not 
comparable with combat operations, the 
shared deployment experi¬ence, and the 
unchanged emphasis on group formation 
and social bonding during military service 
and deployment lead to the belief that a ‘band 
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of brothers’ is forged among peacekeeping 
soldiers similar to war operations. (Mouthaan 
2005: 103)

The shared social bonding in both war 
operations and peace operations makes it 
conceivable that they also share stressors 
as well as other factors. However, although 
deployments into peace operations seem 
to have stressors in common with combat 
deployment stressors, the general approach 
of a peace operation mission is based on a 
con¬sta¬bulary model, and consequently 
it differs from war operations in its 
fundamental approach and expectations. 
As a consequence, deployment in peace 
operations strain soldiers differently by 
combining a potentially threatening situation 
with the task of self-control. The tension 
inherent in this balance between soldiers’ 
aggressive or retaliatory impulses and forced 
non-reaction is reflected in the term, the UN 
soldier stress syndrome. (Adler 2005: 121)

Altogether, this means that the vertical 
military esprit de corps and horizontal social 
cohesion are still at work both in peace and 
war operations and with them the factors 
which produce military values, attitudes, 
and identities.

From this point on, we can ask about the 
consequences of the still existing esprit 
de corps and social cohesion at the face of 
violence, war, and TOV.

Almost every nation-state has its own 
military system, which are to a great extent 
similar organizational constructs with the 
same dynamics centered round a vertical 
esprit de corps and a horizontal social 
cohesion. One absolutely central factor is 
the estrangement towards persons who are 
perceived as enemies. This estrangement is 
deliberately created, trained and routinized 
as it is perceived to be effective in a situation 

of war. However, in many other situations 
estrangement has been a fundamental 
problem, because the military in times 
of peace can develop attitudes, identities 
and a comradeship which threaten to 
supplant the political powers of civil society. 
Estrangement is also a problem in times of 
civil unrest or civil wars. In such situations, 
the armed forces will tend to bond closely 
and perceive civil protesters as enemies 
and protests as combat. In many cases this 
perception will lead to excessive use of force 
and also to TOV.

This is what Samuel Finer presented as his 
theory about the relation between population 
and state apparatus. Finer’s theory can be 
used to identify and relate the ‘state of the 
state’ to the way it exercises its violence, 
including TOV. Thus, from Finer’s theory a 
relevant hypothesis can be made, that if the 
state is not representative of the civil society 
as such it is likely to produce direct violence 
and TOV. According to Finer the form of 
TOV changes with the ‘maturing’ of the state, 
and with the democratization of the military 
institution.

As a consequence of Finer’s theory, we can 
identify very different basic reasons for TOV, 
all as divergent consequences of different 
political cultures. Some reasons being that 
the military is directly a part of the social-
political violent conflict and some reasons 
being the democratically based military is 
being mismanaged or misused. Thus Finer 
would probably argue that there are basic 
differences between the military exercised 
TOV seen in places such as Sri Lanka, Libya, 
and Syria, as the military and the political 
power in all these places originate from 
specific social strata or clans, and so does not 
represent the population as such, and the 
TOV exercised by highly professionalized 
troop contingents from democratic nation-
states in theatres of either war or peace 



TORTURE: ASIAN AND GLOBAL PERSPECTIVES | OCTOBER 2013 VOLUME 02  NUMBER 04

34

operations such as Afghanistan and Iraq. 
In the last case, the soldiers exercising 
TOV are democratically recruited and are 
not a part of the violent conflict. However, 
even in democratic nation-states, the 
military institution produces military 
attitudes, identities, and a brotherhood with 
internal processes (professionalization) of 
estrangement towards out-groups (enemies) 
which should be scrutinized closely by the 
civilian political powers.

This brings us to Abrahamsson, who, in his 
theory, argues that recruitment to the military 
is closely related to the professionalization of 
the soldier and to the democratization of the 
state. From the theories of Abrahamsson, a 
hypothesis can be made that if the soldiers 
are not democratically recruited, they will 
not be professionalized the same way as if 
they were. This, then, means that they will 
not be loyal towards the civil society as such 
but rather to a narrow civil stratus or group 
from which they themselves originate, and 
that the trained capacity to violence can then 
be used toward other civil groups in the form 
of TOV.

This leads us to the micro social processes 
from which the professionalization is in 
part made. If we turn towards the other 
military sociologists, they all show that 
professionalization produces different 
military identities and ideologies: the 
‘warrior’ that personifies soldierly spirit 
and personal bravery; the ‘managerial’ 
identity, which reflects pragmatic and 
social dimensions of modern warfare; and 
the ‘technological’ identity, which reflects 
‘technification’ of war. They also agree that 
these identities take their departure in the 
concept of war. This means that military 
related TOV is not a problem about a few 
bad apples but rather that it is about a very 
special form of professionalization which, to 
its core, has violence as a skill and, related 

to this violence, has a mental capacity to 
perform, part of which is the estrangement 
towards other persons: enemies. The question 
is how these military identities and ideologies 
– still active - work under the objectives of 
peace operations and if this can say anything 
further about military torture?

Here the work and observations of especially 
two researchers come into focus: the work 
of Donna Winslow (1999) and the work of 
Volker C. Franke (1999) because they both 
observe that soldiers recruited and trained 
for war operations are deployed into peace 
operations.

Donna Winslow’s observation of the torture 
of Canadian soldiers in Somalia was that 
they were exaggeratedly loyal to the values, 
attitudes and identities of their regiment. As 
she explains: 

“at the heart of the Canadian army lie three 
Regiments, which reflect the geographic 
and linguistic divisions in Canada – 
western Anglophone, central and eastern 
Anglophone and central francophone. 
These territorial divisions define areas 
of recruitment, training and residence 
for Regimental members and give each 
Regiment a certain flavor or character. The 
distinctiveness of each Regiment is also 
marked by unique Regimental insignia such 
as shoulder badges, buttons, buckles, colors 
of kit and distinctive tailoring of uniform, 
headgear and mess dress. Regiments also 
have their own unique music, rituals and 
taboos. As Trice and Beyer (1984) have 
shown rites socialize, integrate and assign 
social identity. Both formal and informal 
rites of passage mark entry into a regiment. 
While the formal ceremonies welcome 
individuals into the larger group, it is the 
informal rites that bond members to the 
primary group.” (Winslow 1999: 6) 
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Thus an ethos of cohesion, teamwork and 
loyalty is habituated by cultural phenomena 
such as physical artefacts, collective mental 
frameworks and manifestations, and 
collective action patterns, which had long 
historical traditions rooted in the definition 
of being a combat force. (Winslow 1999: 13)

The in-group nature of the Regiment and with 
their rites of passage makes the Regiments 
pseudo-kinship organizations: “A Regiment 
is often referred to as a ‘family’ and the 
family nature of the system is underscored 
by nicknames such as ‘old man’ for the CO 
and ‘auntie’ for the second in command (2 
I/C). When a battalion is out in the field on 
exercises the bivouac (the semi-permanent 
tented camp) is commonly referred to as 
‘home’.” (Winslow 1999: 7) 

This results in both formal and informal 
authorities, which affect the functioning, 
effectiveness and ethics of the army because 
unit pride can become so exaggerated that 
the soldier only respects the members and 
officers of one’s unit, sometimes resenting 
other soldiers or civilians outside the group. 
Although this attitude seems to be an effective 
and necessary attitude in the battlefield, it 
can become an exaggerated force that targets 
out-groups such as the civilian population. 
As an example of this, Winslow mentions 
that the “members of Canadian Airborne 
Regiment believed themselves to be part of 
an elite unit, a cut above the ordinary infantry 
soldier. Members of the Airborne saw other 
combat troops and non-combat personnel as 
inferior.” (Winslow 1999: 9) 

When military regiments are deployed in 
peace operations, the process of bonding with 
peers and the estrangement toward what 
is perceived to be out-group persons seem 
to be intensified, similar to war operations. 
Winslow writes: “This pattern was repeated in 
theatre. It would seem that the mistreatment 

of Somali prisoners had occurred earlier, 
prior to March 16th (the night that Shidane 
Arone was tortured to death) and these 
acts had not been sanctioned. Although 
impossible to know, the perpetrators of 
Arone’s death might have felt that they were 
operating in a permissive atmosphere where 
acts were somehow ‘unofficially’ approved. 
Even if acts were not ‘unofficially’ approved 
of, the tradition of group loyalty indicated 
that individual perpetrators would not be 
held accountable.” (Winslow 1999: 13)

Also Volker C. Franke noted the torture of 
Canadian Forces and asks: “Why did soldiers 
tasked with providing relief and saving lives 
engage in such abominable behavior…?” 
(Franke 1999: 124) In order to answer his 
own question, Franke begins by noting that 
soldiers as other human beings “derive their 
self-conceptions from a network of ‘central 
life interests’ comprising their identities, 
beliefs, values, and attitudes. Understanding 
the dynamic association between these 
central life interests and knowing which of 
them are most important to individuals’ self-
conceptions will help explain and predict 
behavioral choices.” (Franke, 1999: 124-5) 
Franke then gives as an example of how such 
life interests are developed in basic training. 

“Basic training, for instance, disconnects 
recruits from past social networks and 
established identities and develops new 
identities. Although recruits begin basic 
training as complete strangers, the extreme 
isolation from civilian society, an almost 
complete lack of privacy, and shared 
socialization experiences create a strong 
normative group bond among new soldiers. 
Depriving recruits of any alternative sources 
of meaning, basic training almost invariably 
forces them to adopt the ‘soldiers’ frame of 
reference.” (Franke, 1999: 130) 

This way Franke arrives at almost the 
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same factors as Winslow, which is the 
social cohesion of the Regiment and an 
authoritarian accept to its basic values; also 
not far from the theories of Abrahamsson.

Franke, however, goes a step further 
than Winslow and confronts the warrior 
identity with cognitive research: “Empirical 
research on cognitive inconsistencies has 
demon¬strated that when conflicting values 
are unequal in strength or when one sub-
identity is significantly more central to the 
individual’s self-conception than another, 
individuals tend to employ denial or 
bolstering strategies.” (Franke, 1999: 137) 
Bolstering / Hyper-Investment strategies 
are but one of four strategies with which 
the soldier tries to deal with inconsistencies 
between different values and different 
identities. (Franke 1999: 134) The other 
strategies are: denial, differentiation and 
transcendence/integration. By bolstering, 
Franke refers to a life strategy in which 
conflicting identities are related to other 
central life interests in order to reduce 
dissonance.

In the case of the Somali peacekeeping 
operations (UNOSOM I UNITAF and 
UNOSOM II), identities of being 

“a Christian, warrior, and peacekeeper may 
be central and potent to the soldier’s self-
conception. Thus, these sub-identities are 
salient under most circumstances and will 
typically be evaluated positively (valence). 
Probable out-groups in the Somalia context 
might be Muslim, war clan, enemy soldiers, 
or perceived Somali looters. As a trained 
warrior the soldier may perform exceptionally 
well during the peace enforcement stages 
of the operation since neither central life 
interests is challenged in this context. 
When the mission (and its ROE) shifts to 
peacekeeping or peacebuilding, however, 
the new identity image of peacekeeper may 

conflict with his core warrior identity.” 
(Franke, 1999: 133) 

The counter measures soldiers of the 
soldiers to this confusion are a search for 
other cognitive frames of reference to come 
to terms with their assignment and to 
preserve stable self-conceptions as soldiers. 
“As a consequence a number of US soldiers 
employed a ‘warrior strategy,’ generalizing 
the behavior of local rioters to all Somalis 
stereotyping them as lazy and uncivilized 
and treating the entire population as potential 
enemies (Franke, 1999: 127)

When interviewed, soldiers may explain 
their decisions to use force by claiming 
that they acted in pursuit of some greater 
good. Many of the US peacekeepers 
deployed to the Balkans who had been 
trained for combat missions tried to resolve 
the cognitive inconsistencies with their 
peacekeeper role and maintain their self-
conceptions as warriors by identifying with 
more ‘appropriate and honorable roles’. As 
a consequence, many soldiers imagined that 
they were deployed to Macedonia so that 
they could be quickly mobilized to fight in 
Bosnia if necessary. 

“Similarly, Winslow concluded that the 
training conditions in the Canadian Airborne 
Regiment deployed to Somalia led to a 
‘hyper-investment’ in the warrior identity 
(…) While hyper-investment or bolstering 
may be adaptive during a war when the self 
needs to be sufficiently alienated from the 
enemy in order to justify his destruction 
and to live with the emotional and cognitive 
consequences, this strategy is not readily 
adaptive to peace operations. As individuals 
become progressively invested in the group 
identity, their ‘capacity to relate to others 
outside of the group becomes significantly 
diminished and the potential for xenophobia 
increases.” (Franke 1999: 135)
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Conclusion

It can be concluded that military torture 
in UN peace operations is related to the 
professionalization of soldiers and to the 
type of recruitment of soldiers. Thus the 
reasons and dynamics of torture vary with 
these factors.

It can also be concluded that part of military 
torture in UN peace operations is related to 
the identification with the military vertical 
esprit de corps and in the horizontal social 
cohesion. This identification process creates 
a military profession which rest on values, 
attitudes and identities that finds its ethics 
and reason for being in war operations. 
Due to this objective, part of the military 
identity produces an estrangement towards 
the enemy, and as a possible bi-product 
also an estrangement towards the civilian 
local population. The values, attitudes and 
identities Abrahamsson presented, seem still 
to be active, even in peacekeeping operations.
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Introduction

 ‘I was about 50 years old, when they 
branded me as witch. I didn’t know that I 
am a witch and they caught hold of me and 
tortured for two days. I was chased out of the 
house and it took a legal battle of eight years 
long to come back to my home. I sold all my 
ornaments and belongings to fight the case 
and finally got back my home’1 . 

The practices of gender based cultural 
violence/killings are common to several 
societies, especially in South Asia. With 
the spread of modern education and mass 
awareness, gender roles are changing but 
not gender relations and patriarchy. Women 
in many places in India are facing gender 
based discrimination, practiced in the name 
of custom. In the 1800s, the practice of sati 
was rampant and over the years, through 

1 Experience  shared by Khedai Bala Rabha at a state 
level consultation on ‘Witch hunting’ organized 
by Assam Mahila Samata Samiti on the occasion 
of International Human Rights Day, December 10, 
2010.

social and legal measures, this practice is 
now ‘under control’. 

Of late, the practice of witch hunting is 
growing in many parts of Assam and some 
other states of India. Offences related to 
witch hunting have been reported from 
various states like Rajasthan, Gujarat, West 
Bengal, Bihar, Maharastra, Madhya Pradesh, 
Andhra Pradesh, and Orissa. Media sources 
have revealed that 2,556 women have been 
branded as witches and killed in India 
between 1987 and 20032. In the state of Bihar 
alone, around 522 cases of witch hunting 
were registered between 1991 and 20003. 
In Assam, the practice of witch-hunting is 
very common in the districts of Goalpara, 
Kokrajhar, Chirang, Baska, Sonitpur, 
Udalguri, Tinsukia, and Dhemaji. A total of 
80 people have been killed between January 
2006 and February 2011, informed a minister 

2 Goswami, Nishita, “witch hunting: a human rights 
issue, www.assamtribune.com/scripts/details.
asp?id=jan1508/edit3 as on December 20, 2010.

3 ibid.

The Practice of 
Witch Hunting
by Anjuman Ara Begum

Systemic Discrimination Against Women

PAPER:  INDIA



TORTURE: ASIAN AND GLOBAL PERSPECTIVES | OCTOBER 2013 VOLUME 02  NUMBER 04

40

in the Assam State Assembly4. In most cases 
these cases,  victims were physically tortured 
and brutally murdered. This evil practice 
is mostly reported from the backward 
regions of the state devoid of education and 
healthcare facilities, like Goalpara district 
where 38 cases of witch-hunting have been 
reported since 20015.

During a recent visit to Assam (March 28, 
2012) Special Rapporteur on extrajudicial, 
summary or arbitrary executions Christofer 
Hayenz said that ‘branding of elderly and 
single women as witches, while largely 
associated with tribal areas is no longer 
confined to these regions. Property reasons 
often underline these killings ’.6

His predecessor Rapporteur reported to 
the Human Rights Council7 in 2009 that 
‘the persecution and killing of  individuals 
accused of practicing so-called “witchcraft”, 
the vast majority of whom are women and 
children, is a significant phenomenon in 
many parts of the world, although it has not 
featured prominently on the radar screen of 
human rights monitors’. 

The report also pointed out that this neglect 
is partly due to the difficulty of defining 
“witches” and “witchcraft” across cultures - 
terms that, quite apart from their connotations 

4 Government concerned about witch- hunting , The 
Assam Tribune, March 30, 2012. 

5 These cases are being reported through District 
Implementation Unit, Goalpara, Assam Mahila 
Samata Society. Also read  Barnali Handique, 
Witch-hunt victims narrate nightmares, http://
w w w . t e l e g r a p h i n d i a . c o m / 1 1 0 1 2 1 1 / j s p /
northeast/story_13285725.jsp as on December 15, 
2010.

6 Press statement issued in Delhi on March 30, 2012.
7 (A/HRC/11/2, 27 May 2009,  43-59), available 

on http://www.extrajudicialexecutions.org/
application/media/Handbook%20Chapter%20
3-Responsibility%20of%20states%20for%20non-
state%20killings.pdf as on December 20, 2010. 

in popular culture, may include an array 
of traditional or faith healing practices and 
are not easily defined. However ‘the fact 
remains, however, that under the rubric of 
the amorphous and manipulable designation 
of witchcraft, individuals (often those who 
are somehow different, feared or disliked) 
are singled out for arbitrary private acts of 
violence or for Government-sponsored or 
tolerated acts of violence’, emphasized the 
Special Rapporteur report. 

“Stop witch-hunting’, a woman holding a placard during a 
protest meet in Guwahati, Assam on April 24, 2011
(Photograph by Anjuman Begum)
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The Practice: Who and how?

In general perception, women imagined to 
be in possession of evil powers to cause harm 
to human beings are considered as ‘witches’ 
(though sometimes men are also branded 
as witches in Assam). Ronald Hutton, in 
his book, “Anthropological and historical 
approaches to witchcraft’ has explained 
that ‘in the popular imagination, witchcraft 
is often associated with the infliction of 
harm on people or property through the 
purported exercise of supernatural powers. 
In sociological and anthropological terms, 
it can be described as a phenomenon that is 
invoked to explain misfortune by attributing 
it to the evil influence of someone, either 
from within or outside the community’8. 
Thus, witchcraft has historically been 
employed to bring about “the death of some 
obnoxious person, or to awaken the passion 
of love in those who are the objects of desire, 
or to call up the dead, or to bring calamity or 
impotence upon enemies, rivals and fancied 
oppressors”. 

Ronald Hutton has identified five 
characteristic ideas of witches held by those 
who believe and have believed in witches 
and witchcraft across different cultures and 
time periods: 

(a)  witches use non-physical means to 
cause misfortune or injury to others; 

(b)  harm is usually caused to neighbours or 
kin rather than strangers; 

(c)  strong social disapproval follows, in 
part because of the element of secrecy 
and in part because their motives are 

8 Ronald Hutton, “Anthropological and historical 
approaches to witchcraft: potential for a new 
collaboration?”, Historical Journal (2004), 413 
as quoted in Killings of “Witches”, Report of the 
Special Rapporteur on extrajudicial executions to 
the Human  Rights Council (A/HRC/11/2), 27 
May 2009. 

not wealth or prestige but malice and 
spite; 

(d) witches work within long-standing 
traditions, rather than in one-time only 
contexts; and 

(e) other humans can resist witches through 
persuasion, non-physical means 
(counter magic), or deterrence including 
through corporal punishment, exile, 
fines or execution’9.

A ‘witch’ or ‘daini’ in Assamese is used to 
identify a male or female alleged to have 
magical powers and causing evil to the 
community. In fact, however, many of those 
accused of witchcraft are simply vulnerable 
women, men, children, elders, or the 
mentally ill, and are sometime the victims of 
an accuser’s personal grudge. Single women 
inheriting property or gaining political 
powers in a village set up are often targeted, 
as a result of this grudge of family members, 
and branded as ‘witches’. In many cases they 
are killed or chased away from the locality 
and nobody is ever punished for doing so. 

In Assam, this practice is prevalent among 
Rabha, Hajong, Mishing, Bodo, and the 
Adivasi communities.  It is also practiced 
among the Nepali community. Local ojhas 
(sorcerers) ‘detect’, identify, and declare the 
names of the witches. 

Witch hunting is, in fact, the practice of 
murdering a woman after branding her as 
witch. The whole community takes parts in 
this process. The process of witch hunting 
begins with detection and declaration of the 
witches by local healers in order to save the 
community from health hazards. 

Soon after the ‘detection’ and ‘declaration’ 
by the ojha, the community begins the rituals 
to get rid of the witch, the so-called ‘daini’, 

9 ibid.
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through prayers and divine offerings. Field 
visits  have revealed that boiled rice, together 
with a rooster burnt to ashes, is taken on a 
banana leaf and kept on the middle of a road 
as an offering to the ‘daini’. People believe 
that without these prayers and offerings, sick 
people of the village (believed to be made sick 
by the witch) would die. Medical treatment 
by doctors is sought only when these rituals 
fail to cure the sickness. Sometimes patients 
die due to delay in seeking appropriate 
medical attention. If a person dies eventually, 
the belief in the existence of a witch embeds 
deeper and the ‘identification’ of the witch 
starts with greater zeal and momentum. 

The process of ‘identifying’ a ‘witch’ is as 
heinous as the practice itself. According to 
oral narratives of some survivors, there are 
several ways of identifying a ‘daini’. Two are 
prominent. 

Generally, in a village the traditional 
‘astrologer’ looks into the matter and reveals 
a woman’s name. She is then considered a 
‘daini’ and is accused of causing evil to the 
village. 

The second way of identification of a ‘daini’ 
is by covering the patient with a fish net. 
The person is then pricked with thorns and 
other sharp equipments till the pain becomes 
severe and unbearable. He or she then 
surrenders to the torture and is compelled 
to name herself or another woman as witch, 
who is then ‘formally’ accused and declared 
as ‘daini’ by the community.

‘Identification’ of a witch is followed by 
‘confirmation’. Once a woman, man or 
family is ‘identified’, she/he or her family 
will be summoned before the ‘court’ of 
the whole community and the process of 
confirmation will commence. These two 
methods are in use in Assam. The first is one 
of general consensus in the community as to 
which women/man is ‘witch’. No process of 

confirmation is required in such cases if the 
consensus is final. The defense of the accused 
is not taken into account. The second method 
is where an ill person, usually a woman, 
suspected to be a witch is covered with fish 
net and tortured brutally with the teeth of a 
pig and is forced to accept the accusation or 
name someone else.  

A sick person, in his or her state of illness, 
may spell out the name of a person against 
whom he/she has a personal grudge. Or, 
during such practices of torture the woman/
man will break down and be forced to accept 
themselves as witch to stop the torture. 

Once confirmed, the woman is either killed or 
chased away from the village. In 2010, during 
a seminar on witch hunting in Guwahati, 
Sri Kulo Saikia, Inspector General of Police 
(Border), who has worked extensively on the 
issues of witch-hunting during his service 
in Kokrajhar district, shared a disturbing 
fact. He said that if the woman alleged to be 
a witch is killed, her body is cut into pieces 
and all the pieces are buried separately, as 
it is believed that if all parts of the body are 
buried together it may result in a rebirth of 
the witch.

After ‘identification’ and ‘confirmation’, the 
‘daini’ is punished for her act in accordance 
with the ‘established rules and regulations’ 
of that society. The ‘chief justice’ of that 
village gives the verdict. Punishment ranges. 
Apart from physical and mental torture, 
the woman is lynched to death when the 
whole community takes part. For the ‘lucky 
ones’, the punishment includes confiscation 
of belongings and properties and driving 
away the ‘witch’ from their house. Even the 
members of the family are unable to interfere, 
because if they interfere there is a possibility 
that they may face the same fate. As per the 
ruling, if the woman and her family choose 
to remain in the village, neighbours are not 
allowed to visit her or her family. Penalty 
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is imposed on neighbours if such dictum is 
violated. Children of that ‘daini’ family are 
prevented from attending school.  Moreover, 
the other members of the ‘daini’ family are not 
allowed to attend any social gatherings and 
celebrations. Even their kids are not allowed 
to enter the playground where the other kids 
of the village play. The ‘daini’ mother is even 
separated from her child for the rest of her 
life. The other members of the ‘daini’ family 
are forbidden to marry anyone in future. 
Complete social isolation continues for the 
whole family. 

Case studies from Assam 10

Rashmi Rabha is a resident of Jurigaon 
village in West Garo Hills, Meghalaya 
state, bordering Assam. She has said that 
her nephew spread the rumour that she 
and her 18 year old daughter are practicing 
witchcraft. This resulted in their forceful 
eviction from the village. Her nephew seized 
all her property after the demise of her 
husband. The superstitious villagers did not 
help her and tortured her physically before 
chasing her away from the village. 

“My nephew, who is a teacher, tried to 
confiscate my property by saying that I 
and my younger daughter practiced black 
magic and had harmed the villagers. We 
were beaten up severely in public and my 
youngest daughter was compelled to give 
up her job as an Anganwadi worker. I had to 
take shelter in a relative’s house in another 
village for months along with my daughter, 
son, son-in-law and grandson,” Rashmi said, 
narrating her painful experience. 

When Rashmi’s eldest daughter, who 
is married, protested against this unjust 

10 Case studies conducted by Assam Mahila Samata 
Society, Guwahati, Assam and Anjuman Ara 
Begum.

treatment meted out to her mother and 
siblings, she was threatened by the same 
nephew that she would be branded a witch 
too. She was traumatized by this threat. 
It created fear psychosis in her mind and 
abetted her suicide. Rashmi is yet to get her 
land back and yet to return to her house.

Khedai Bala Rabha of Satabari village,  
Goalpara district, is living in constant fear 
of being attacked by villagers who have 
accused her of misleading a young woman 
through black magic. Few individuals in her 
village were eyeing her property consisting 
of a small plot of land and a house she 
inherited from her deceased husband. As a 
consequence of their greed, she was accused 
as being a witch and was driven away from 
the village along with her two sons. 

“One day, some villagers called me to the 
village school. When I reached there, they 
beat me severally. I became unconscious. My 
sons arrived at the scene and started pouring 
water on my head. But the atrocities did not 
end and I had to leave the village and take 
shelter at a relative’s place for three months’, 
narrated Khedai Bala. Several months later, 
Khedai Bala and her family could return 
to the village. However, the villagers and 
neighbours have snapped all relations with 
them. ‘We are socially boycotted,” she 
laments.

Jonali Rabha of Borjhore, Dhaparbhita Police 
Station, Lakhipur, was banished from her 
village on accusation of being a witch. Being 
homeless, she was forced to take shelter in 
her parental village, Hatigaon. Later, she 
contacted a local women’s organization 
called the Dhirabati Mahila Samata Sangha 
of Haitgaon. When the members of the 
Sangha wanted to negotiate with villagers of 
the Borjhor, the villagers did not reciprocate. 
Then Jonali, along with her brother and 
members of the Dhirabati Mahila Samata 
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Sangha of Haitgaon, discussed the matter 
and filed a case in the Lakhipur Police station. 

After an initial disinclination, the officer 
in charge of the Station interrogated the 
villagers and asked them to bring Jonali 
back to the village. The villagers apologized 
to Jonali, who put certain conditions before 
the villagers. These conditions were 1) that 
her mother in law who banished from the 
village 20 years ago should be brought back, 
2) that the 3001 Jonali was forced to pay for 
the allegation of being a witch should be 
returned, 3) that the villagers must give a 
written undertaking that such an accusation 
will not be repeated, and 4) that Jonali 
should be allowed to live peacefully in the 
village. With this settlement, Jonali now lives 
happily in the same village. 

Savitri Hajowari lives in village Fakirpara 
under Police Station Dhupdhoora. One day, 
a neighbor’s daughter falls sick. Neighbour 
named Dhaneswar Basumatari suspected 
Sabitri to be a witch charmer and fetching 
sickness in the village. Dhaneswar accused 
and abused Savitri for his daughter’s 
sickness and warned her to provide a cure 
within three days. She was threatened that 
if she were unable to cure the neighbour’s 
daughter within the stipulated time, Savitri 
and her husband would be burnt alive and 
the children would have to leave the village. 
Savitri started looking for a good physician 
and while looking for a particular address 
she happened to meet two members of the 
Sangha established by AMSS. Savitri narrated 
the incident to them and acting on their 
advice, Savitri filed a case with the Deputy 
Inspector General and Deputy Commissioner 
of Goalpara. They ordered an enquiry and 
accordingly the OC of Dhupdhoora Station 
intervened in the matter and directed the 
villagers not to harass Savitri. The villagers 
apologized to Savitri and thus she was saved 
from apparent death. 

Lansun Rabha lives in village Deodhani 
Bhita under the police station Dhupdhoora. 
She was tagged as witch by her own brother 
in law, in relation to his wife’s prolonged 
sickness. The villagers captured Lansun 
Rabha, her husband, and her three children, 
and tortured them physically. She was 
forced to admit that she is a witch and was 
fined 651 Rupees. Her family was banished 
from the village. Her garden and house was 
destroyed. Although her husband filed a case 
in the local police station, someone influential 
from her village briefed the police and so no 
solution arrived from the authorities. 

Lansun discussed the matter with the 
Jakhnapara Rupam Mahila Sangha and 
appealed to the Deputy Commissioner (DC). 
Acting on an order of the DC, the police took 
action and called the villagers to the Police 
Station. As a result, Lansun was brought back 
to the village and was given compensation. 
The villagers gave a written undertaking not 
to repeat such acts. 

Anita Rabha of Rongsai village, Goalpara 
district, lives with three children. In her 
village a boy got hydrophobia due to dog 
bite. Anita was suspected to be the witch who 
caused such a sickness. She was driven out of 
the village while the sick boy died due to lack 
of medical treatment. The police department 
and AMSS intervened and restored Anita in 
her village. 

Sirani Rabha of Nihalibhita village under 
Dadan panchayat, Goalpara district had 
fallen sick and two of the villagers came 
to see her. She offered the traditional rice 
beer. One of guests had high blood pressure 
and after two days he became unconscious 
while going out. People in the village started 
suspecting Chirani of possessing magical 
power. After 17 days, her husband Girish 
Rabha died. During the sraddha, another man 
fell sick apparently due to drinking rice beer 
and started rebuking Chirani. 
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The villagers held a meeting and sent Chirani 
away from her village. Sheltering herself 
in her parental house in Baida, Chirani 
filed a case and with the help of the Police 
and AMSS, she returned to her village and 
reunited with her children.

Jogai Bala Rabha of Thakurbhila village 
under Dadan panchayat, Goalpara district, 
is another victim. In Jogai Bala’s village, 
a woman had fallen sick and in a state 
of delirium uttered that Jogai had been 
devouring her. Acting on this, the villagers 
decided to throw out Jogai from the village. 
Her elder son then took her away to Tura 
in West Garo Hills, Meghalaya, and kept 
her with him for nine years. The matter was 
resolved with intervention from AMSS and 
she was brought back to the village after nine 
years. 

Biva Hato, Rangshi Kukurkata village 
under Lela panchayat, Goalpara district, 
was accused of witch craft and causing a 
girl’s sickness. She was severely beaten by 
the patient’s brothers and a Garo Kabiraj 
(sorcerer). While beating, she was stripped 
off and her ornaments were lost. All these 
happened in her husband’s absence. When 
her husband came home after two days she 
was still under vigil. Secretly she came out of 
her village and contacted members of AMSS. 
She then appealed to the DC and police 
officers and filed a case too. Police officers 
took initiative and interrogated the people 
who tortured Biva. Later, they were released 
on bail after paying Rupees 10,000. Thus, 
Biva got a chance to live with her family in 
one piece. 

Shanti Khakhlari of Rongjuli Sarapara 
village under Rongjuli panchayat, Goalpara 
district has had a similar experience. In 
Shanti’s village, a boy had been sick for 
months. Shanti was suspected to be the witch 
behind this. She was tortured physically and 

mentally and the villagers tried to drive her 
away along with her family. 

On October 27, 2003, fifteen men and five 
women came to Shanti’s house and beat 
her severely. Her son could not tolerate this 
and filed a case in the local police station 
for protection. The local police officer gave 
protection to Shanti in the police station 
premises. 

Fearing the worst, she appealed to the DC 
for intervention. The DC requested AMSS to 
settle the matter. Meanwhile the OC arrested 
few village leaders. Then with the initiatives 
of AMSS, a daylong meeting was held 
and the villagers were convinced of their 
mistakes. They agreed to accept Shanti back 
to the village. The villagers gave a written 
undertaking that such an incident will not be 
repeated in future.

Manomaya Rabha, Galchira village, under 
Joyramkuchi Panchayat, Goalpara district, 
once bought tapioca, (a root used as food). At 
the same time, another woman from the same 
village bought it as well and fell sick after 
consumption. She suspected Manomaya as a 
witch. This suspicion soon spread all over the 
village like wild fire. Instantly, the villagers 
banished Manomaya from the village. Being 
helpless she approached the headman who 
tried to solve the problem. However, he was 
too threatened by the villagers of Galchira. 
Then Manomaya approached AMSS, the 
DIG and the DC. 

A date was fixed for negotiation with the 
villagers. On the fixed date, nobody from 
Galchira turned up for negotiation. After 
three days of persuasion, villagers gave a 
written undertaking that they will not torture 
Manomaya anymore and such incidents 
will not be repeated. Manomaya was given 
compensation of Rupees 1,000. 
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Ratila Rabha, Tikrikilla, West Garo Hills 
district, Meghalaya, was alleged to have 
bitten a six year old girl of her village and 
since then was suspected to be a witch. Some 
villagers wanted to drown her in a well or in 
a latrine. This did not materialize. She was 
forced to sign some papers and then she was 
banished from the village in the evening in 
an auto van. She was dropped on the road 
of Rongsai at 12 midnight. She walked to 
her younger brother’s house. At that time 
she came in contact with Birubala Rabha of 
AMSS, who is a crusader against the witch 
hunting practice. Ratila took the help of 
police, but failed to find a solution as the 
villagers could not be convinced. Birubala 
kept trying and finally Ratila was restored to 
her village. 

Raniswari Rabha, East Garo Hills, Meghalaya 
had taken ‘dikshas’ at the Lakhipur Shitala 
Temple and started worshipping Hindu 
deities like Krishna, Shiva, and Shitala. 
These practices are not practiced in the 
Rabha society of her village. People took it 
as an exception and started suspecting her 
as a practitioner of witchcraft. Besides, her 
step daughter instigated the villagers against 
her and she was tagged as a witch and was 
driven away from the village. Birubala 
Rabha tried to help her. Raneswari lives in 
Meghalaya. Due to her geographical location 
and a different state administration, Birubala 
could not help Raneswari much.   

Bhuleswari Rabha of Baida village under 
Dadan Panchayat, Goalpara district belongs 
to a very poor family. In her village a woman 
was sick for a long period and could not 
walk. She also behaved like a neurotic 
patient. Her condition started deteriorating. 
A local healer (sorcerer) pointed a finger at 
Bhuleswari, painting her as a witch, and as 
a result the villagers drove her away from 
the village. She stayed in her parent’s house 
for six months. Then her husband took her 

back. The villagers imposed a compensation 
of rupees five thousand on the couple. 
Then AMSS intervened in the matter and 
prevented further injustice.

The practice raised a huge concern in 2011. 
A total of six deaths took place in the span of 
first four month in 2011. In three days time, 
in the month of April 2011, four women were 
hacked to death in Kokrajhar district and all 
the deaths were the result of the practice of 
witch hunting. Purni Basumatari, 57, and 
Modani Basumatari, 55, were beaten to 
death in Belguri Guwabari village on April 
15. Bifula Narzary, 49, was killed in Bosabeel 
village the next day. Another woman was 
killed in Samthaibari village on Sunday. 
Earlier a couple Sarat Bindo Hazowary, 65, 
and Tapashree Hazowary, 52, were killed in 
Habrubeel village.

Laogi Narzary and Suresh Narzary lived 
in Kasugaon Hatigarh, 40 km away from 
Kokrajhar town. The village has no electricity; 
public transportation is not proper; and has 
a low density of population. The economic 
condition of the family was good. They 
converted into Christianity thirty years 
back, and because of that they faced social 
boycott in the village. Their three daughters 
were married, and elder son was studying in 
second year of graduation in a college and 
was supposed to leave for Kerala to study 
Theology just one month after the incident. 
On 26th April, 2011, a group of 30-40 villagers 
came to their house with dao (machete), 
knives, and sharp bamboo (jathi-jung) at 9 
o’clock at night and dragged the couple to the 
river side. They were then killed brutally and 
buried by the riverside. They did not allow 
the children to go out of the house to seek 
help. When Laogi Narzary’s brother Pradeep 
Narzary of Jaleshwari Ramendrapur, a Pastor 
in a church, came to know about the incident 
around 11 o’clock night. He immediately 
informed the police, but the police did not 
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arrive on the spot in time. The reasons for 
the killing may be jealousy about their better 
economic condition. The local student union 
body was aware of the conspiracy. However, 
they are reluctant to intervene as it is a 
‘community decision’.  

Bifola Narzary was killed on 16 April 2011, 
by one of the village boys named Dujmal 
Narzary, in Kokrajhar district. While 
traveling with a Hoosari team (a dance party), 
he stopped at Bifola Narzary’s house. Bifola 
asked him to have local wine. Offering 
local wine to a guest is common practice 
amongst the Bodo community. She asked 
her husband to bring wine for him. As soon 
as her husband went inside, Dujmal took out 
his knife and killed Bifola Narzary. Dujmal’s 
wife was suffering from illness for a long 
time. He had gone to a local healer for help. 
As per the advice of the healer he committed 
this heinous act. After killing her, Dujmal 
surrendered himself at the Kokrajhar police 
station.

On June 6, 2013, media in Assam reported 
that a man named Jawaharlal Mura was 
lynched to death by fellow villagers. During 
the lynching about 2000 others were present 
as mere spectators. This 55 year old man 
was suspected of indulging in sorcery in the 
remote Adivasi-inhabited Kalabasi hamlet 
of Narayanpur Tea Estate in South Assam’s 
Lakhipur sub-division. He was buried by 
the villagers. A team of police rushed to the 
village the next day and exhumed the body. 
According to a media report, 11 people 
were arrested on the charge of murder; this 
included three women. Villagers believed 
that Jawaharlal was practicing witchcraft 
and that this was causing serious illness to 
many of the villagers.   

Systemic Challenges: Witch hunting & 
Violation of Women’s Human Rights

Witch hunting is practiced and the crime is 

committed by private individuals, i.e. non-
state actors, and is an abuse of the right 
to life. Under human rights law, human 
rights are strictly a state subject and human 
rights violation can be committed by a state 
only. However, violence against women in 
committed by both state and non-state actors. 
Witch hunting is committed by non-state 
actors. International Human Rights Law 
remains silent over the atrocities committed 
by non-state actors. It has been established 
that the State has direct responsibility for 
the actions of non-state actors that operate 
at the behest of the Government or with its 
knowledge or acquiescence11. In most cases, 
an isolated private killing is a domestic crime 
and does not give rise to state responsibility. 

However, where there is a pattern to killings 
and the Government’s response (in terms 
of either prevention or accountability) is 
inadequate, the responsibility of the State 
is engaged. Under human rights law, the 
State is not only prohibited from directly 
violating the right to life, but is also required 
to ensure the right to life, and must meet its 
due diligence obligations to take appropriate 
measures to deter, prevent, investigate, 
prosecute and punish perpetrators12.

The Convention on the Elimination of All 
Forms of Discrimination against Women 
(CEDAW), adopted by the United Nations 
in 1979, and later ratified by India as well, 
removes the public-private debate on 
discrimination against women. CEDAW 
defines ‘discrimination against women’ as 

11 Killing by Non-state Actors and State Affirmative 
Actions, Report of the Special Rapporteur on 
extrajudicial executions to the Human Rights 
Council (A/HRC/14/24, 20 May 2010.

 www.extrajudicialexecutions.org/application/
m e d i a / H a n d b o o k % 2 0 C h a p t e r % 2 0
3-Responsibility%20of%20states%20for%20non-
state%20killings.pdf as on December 20, 2010.

12 ibid. 
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“any distinction, exclusion or restriction 
made on the basis of sex which has the 
effect or purpose of impairing or nullifying 
the recognition, enjoyment or exercise by 
women, irrespective of their marital status, 
on a basis of equality of men and women, of 
human rights and fundamental freedoms in 
the political, economic, social, cultural, civil 
or any other field.”

By accepting the Convention, States commit 
themselves to undertake a series of measures 
to end discrimination against women in all 
forms, including: 

1. to incorporate the principle of equality 
of men and women in their legal system, 
abolish all discriminatory laws and 
adopt appropriate ones prohibiting 
discrimination against women;

2. to establish tribunals and other 
public institutions to ensure the 
effective protection of women against 
discrimination; and 

3. to ensure elimination of all acts of 
discrimination against women by 
persons, organizations or enterprises. 

This third provision make the government 
accountable for ‘discrimination against 
women’ practiced by private actors or non-
state actors. Hence government is duty bound 
to take action to prevent the discriminatory 
practices against women. 

In October, 2013, the Committee adopted 
general recommendation no. 30 and affirmed 
that state responsibility under the Convention 
also arises out of a non-State actor’s acts or 
omission and it may be attributed to the State 

under international law13. The Committee 
stressed the states parties to regulate non-
State actors by exercising due diligence 
principle. 

The Committee on the Elimination of All 
Forms of Discrimination against Women has 
considered issues relating to the persecution 
of witches on a number of occasions. With 
regard to India, in 2007, the Committee 
noted its concern about the practice of witch-
hunting, which it characterized as an extreme 
form of violence against women14.  

The Committee has recommended that the 
State party adopt appropriate measures 
to eliminate the practice of witch-hunting, 
prosecute and punish those involved, 
and provide for rehabilitation of, and 
compensation to, victimized women15. The 
Committee has called upon the State party to 
create public awareness of forms of violence 
against women rooted in custom as an 
infringement of women’s human rights.

It has also linked the issue to the struggle 
for control over land by recommending that 
the necessary measures be identified on the 
basis of an analysis of such causes. In 2002, 
the Special Rapporteur on violence against 
women, its causes and consequences, also 
drew attention to these problems in India, 
Nepal and South Africa;

13 General recommendation No. 30 on women in 
conflict prevention, conflict and post-conflict 
situations, October 18, 2013, www.ohchr.org/
Documents/HRBodies/CEDAW/GComments/
CEDAW.C.CG.30.pdf accessed on October 30, 
2013. 

14 Para 26. (CEDAW/C/IND/CO/3). The full report 
can be accessed from www.un.org/womenwatch/
daw/cedaw/cedaw25years/content/english/
CONCLUDING_COMMENTS/India/India-CO-3.
pdf as on December 20, 2010.

15 Para 27, ibid. 
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Again in April 2013, Special Rapporteur on 
Extrajudicial execution reported in Human 
Rights Council that in India ‘the NCRB 
reported 240 deaths due to witchcraft in 2011, 
an increase from 2010. The actual figure is 
likely higher due to possible underreporting. 
The Special Rapporteur heard from the 
Indian authorities that witch killings did 
not warrant his concern. Yet, authorities in 
Assam acknowledged that this was a valid 
concern and a growing one, as there was a 
trend of the practice’s spill-over beyond 
tribal groups’16.

In Search of a Remedy

The practice of witch hunting has enormous 
negative impact on a woman’s life. Suspected 
women are victims to mob violence and often 
lynched to death or driven away from the 
village. The evident impact of this practice 
is the denial of right to life to an individual 
whose rights are otherwise protected by the 
constitution. Sometimes even if the woman 
is not killed, the branded family suffers. The 
family will be socially confined and will 
be boycotted by the whole village and the 
community, resulting in loss of livelihood 
and restricted mobility. This may also cause 
forced migration or displacement and illegal 
trafficking. The very fear of being branded 
‘witch’ leaves a psychological impact on 
women. ‘My daughter committed suicide 
when she came to know that I am branded 
a witch. She thought she will be branded as 
well and was afraid of the brutal torture as a 
matter of consequence’, said Lansun Rabha. 
The children of the branded witches do not 
receive proper education and hence the next 
generation of the branded is stigmatized too.

16 Report of the Special Rapporteur on extrajudicial, 
summary or arbitrary executions, Christof Heyns, 
A/HRC/23/47/Add.1 

 w w w . o h c h r . o r g / D o c u m e n t s / H R B o d i e s /
HRCouncil/RegularSession/Session23/A.
HRC.23.47.Add.1_EN.pdf as on October 30, 2013.

The killing of accused witches has been 
reported as a significant phenomenon in 
countries like Indonesia, Sri Lanka, India, 
Barundi, Uganda, Cambodia, Papua New 
Guinea, Ghana, United Republic of Tanzania, 
South Africa, Angola, Mali, Democratic 
Republic of the Congo, Nigeria, and Nepal. 
In Nepal, civil society groups have reported 
the prevalence of traditional beliefs about 
witchcraft that largely concern elderly 
women and widows in rural areas, who face 
public beating and abuse.

The practice of witch hunting was also 
present in countries like Norway, Sweden, 
and USA though there is no recent reporting 
of such practices. Persecution of witches was 
common in the sixteenth and seventeenth 
century according to a research paper 
entitled, ‘Culture, Religion and Gender’ by 
Frances Raday and up until the Salem Witch 
Trials in 1692 in the USA17. The practice of 
witch hunting has been abolished in many of 
these countries though the practice existed 
not two centuries ago. In Assam, abolishment 
seems a far cry to control this menace. 

Civil society, especially women’s groups in 
Assam, has been constantly campaigning 
against the practice. Several women’s rights 
groups spearheaded by Assam Mahila 
Samata Society have initiated addressing 
the issue of witch hunting and have been 
pressing for a law or policy to eradicate the 
practice. The practical problem faced by 
activists while dealing with cases of witch 
hunting is the lack of witnesses who are 
willing to come forward. 

‘When the whole community takes part in 
the execution, who will be the witness and 
against whom?’, said Mamoni Saikia, an 

17 Frances Raday, ‘Culture, Religion and Gender’, 
 wunrn.com/news/2008/03_08/03_03_08/030308_

culture_files/030308_culture.pdf as on December 
10, 2010.
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activist working since 1997 and has dealt with 
38 cases so far. Activists also say that police 
consider such cases as ‘normal’ cases and 
often doesn’t take prompt action sometimes 
and that the lack of a comprehensive law to 
deal with the issues complicates the issue 
further. 

Break down of the health system, along with 
illiteracy and superstition among rural folk, 
have resulted in rampant killing of women 
in the name of witchery. In absence of 
proper health facilities, villagers in remote 
areas depend on sorcerers or local healers 
who promise to cure diseases by magic. As 
a result women become easy prey and their 
lives are endangered. Experience shows that 
the presence of other criminal motives like 
depriving women of her inheritance rights 
or property is sometime a hidden agenda 
behind carrying out such ‘witch hunting’. 

There is need to treat the issue with urgency. 
Measures must be ensured for prosecution 
and punishment of those involved in such 
gruesome practice. Government must 
provide for urgent and immediate and 
adequate rehabilitation and compensation to 
the victimized women. 

Awareness among the masses to eradicate 
the evil practice is an utmost necessity. To 
ensure adequate health care facilities in the 
rural areas under NRHM scheme may help 
to build scientific minds that will work 
against superstition. Adopting a policy on 
prohibition of this practice is a measure 
urgently needed. 

[The author thanks Assam Mahila Samata Samiti 
for providing information for this paper.]
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The right against torture is
 not justiciable in Asia
by Basil Fernando

Hundreds of thousands of people were tortured to death in torture chambers run by Khmer Rouge carders in Cambodia. The image 
is that of a room in the S21 torture facility in Phnom Penh, Cambodia.  (Courtesy: Matty Bishwam)

Today, internationally, it is agreed that all 
human rights are justiciable. However, in 
most Asian countries none of the human 
rights are justiciable. This can be illustrated 
using one of the most basic of all rights, the 
right against torture. The international law 
on the issue states that this is an absolute 

right. However, except for Hong Kong, there 
is no jurisdiction in Asia where this right is 
justiciable. Sri Lanka, the Philippines, and 
now Bangladesh have laws criminalising 
torture and ill-treatment; however, there is 
no legal mechanism for the enforcement of 
these laws. As for other countries in Asia, 

  OPINION:  TORTURE IN ASIA
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even a law criminalising torture does not 
exist. Therefore, the question of justiciability 
does not arise at all.  

The dictionary definition of justiciability is 
the capability of an issue to be decided by a 
court. The way that the court may decide may 
depend on the particular remedy available 
in law. If a particular wrong is considered 
a crime, the remedy lies in criminal law. 
However, there are also civil wrongs and 
wrongs which are of a public nature, in which 
case the remedies may lie within public law. 
When we say that a right is not justiciable 
it means that no legal remedy of any sort is 
available for a person who is complaining 
about a violation of that particular right. For 
there to be a remedy within criminal law the 
following basic legal elements need to be 
present:

a. Violations of the right are recognized in 
law as a crime. 

b. The law also provides a mechanism for 
victims to make complaints of any such 
violation. 

c. Once the complaints are made there is 
an obligation on the part of the state to 
investigate the complaint. 

d. In order to investigate the complaint there 
is an authorised agency or agencies that 
have the obligation to investigate the 
complaint on behalf of the state. 

e. If the investigations establish that the 
complaint is credible and that there 
is sufficient evidence which, if placed 
before a court, would lead to a conviction, 
then it is the obligation of the state to 
prosecute on the basis of the findings of 
the investigation.

 f. The state has established an agency 
or agencies that have the powers and 
competence to prosecute the case before a 
court of law. 

g. It is the obligation of the state to establish 
courts where such prosecutions could be 

conducted and it is also an obligation of 
the state to provide for all the expenses 
that are necessary for the proper 
functioning of such courts as well as the 
other agencies mentioned above.

h. It is implied that such courts have the 
power to enforce their decisions. 

When we look into most of the Asian countries 
we find that none of these requirements or 
only a few of these requirements are being 
met. 

Let us take some examples.

India is perhaps one of the countries with the 
most advanced legal system, including an 
independent Supreme Court and judiciary. 
However, though torture is endemic there, 
India does not recognise torture as a crime. 
Therefore, even if India may have a capable 
investigation mechanism to investigate 
complaints of torture, such investigations 
cannot begin as an investigation agency can 
only prosecute offenses already recognised 
in law. 

Pakistan, Nepal, Thailand, Malaysia 
and several other countries have also not 
criminalized torture. Besides this, serious 
problems relating to investigating agencies, 
prosecuting agencies, and the judiciary are 
also obstacles for the justiciability relating to 
violations of human rights. 

Now let us take the case of Sri Lanka. In 
Sri Lanka there is a law which recognises 
torture and ill-treatment as a crime. This is 
the CAT Act, Act No. 22 of 1994, which has 
created a domestic law relating to the CAT 
Convention. However, the present policy 
of the government is not to conduct any 
credible inquiries into the allegations of 
torture. When there is no investigation there 
cannot be any further steps taken from the 
point of view of justiciability. It is not that 



TORTURE: ASIAN AND GLOBAL PERSPECTIVES | OCTOBER 2013 VOLUME 02  NUMBER 04

53

Sri Lanka does not have 
capable and competent 
criminal investigators to 
investigate complaints of 
torture.  For a short period 
between 2006 and 2009, 
there were several credible 
investigations into torture 
complaints. However, then 
the policy was changed 
and now the practice is not 
to investigate any of these 
cases. 

Worse is that the government agencies, such 
as the intelligence services, the military, 
the police, and other persons who act in 
connivance with these agencies, engage 
in acts of intimidation and harassment 
against the complainants. This includes 
assassinations of complainants. The overall 
impression has been created that any person 
who makes a complaint against the police 
or other security agencies runs the risk of 
threat to their lives or to that of their families. 
Even if someone dares, despite these fears, 
then such a person would run this risk for 
many years, as litigation in Sri Lanka takes a 
very long time. However, when complaints 
are made, the relevant agencies do not 
consider it an unshakeable obligation to 
investigate the complaint. It is quite optional 
and the option is often exercised against the 
complainant. Besides, rather than conducting 
investigations, such agencies can subvert the 
investigation. And complaints regarding 
subverted investigations have become quite 
common in Sri Lanka. Over and over the 
police file reports stating that they have 
been unable to identify the culprits or to find 
adequate evidence to prosecute. To sum up, 
the overall impression among the public is 
that it is foolish to have any expectation of 
a proper inquiry against the police or any 
other security agency.

Another, rather new, factor that frustrates all 
attempts at justiciability is the rapid loss 
of the independence of the judiciary in Sri 
Lanka. This has been illustrated by the illegal 
dismissal of the Chief Justice, Dr. Shirani 
Bandaranayke, which has been condemned 
by internationally reputed jurists and 
Bar Associations, as well as the local Bar 
Association and civil society. 

The written legally opinion submitted by 
two international jurists, whose opinion was 
sought by the Commonwealth Secretariat 
have now been published. In their lengthy 
submissions, they have categorically and 
unequivocally described the removal of the 
Sri Lankan Chief Justice as unconstitutional, 
illegal, and completely contrary to the 
independence of the judiciary, the separation 
of powers, and the rule of law. The reports 
were from Justice PN Langa of South Africa 
and Professor Sir Jeffrey Jowell from the UK. 

In the Philippines and Bangladesh, both of 
which have laws criminalizing torture, the 
situation regarding the making of complaints, 
investigations and the prosecutions are more 
or less the same as in Sri Lanka. It was a few 

A man was forced to drown in Bambalapitiya, Colombo, Sri 
Lanka, on 30 October 2008 in front of several onlookers. 
The victim was believed to be mentally retarded and used to 
throw stones at trains and vehicles passing by, according to 
the Police spokesman. (File Photograph.)
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years ago that the Philippines passed a law 
criminalising torture but to-date there has 
not been a single prosecution despite the 
widespread practice of torture in the country. 

In countries such as Burma and Cambodia 
the possibility of justiciability relating to 
any human rights violations is absent, as the 
judiciary simply does not have the power 
or capacity to adjudicate on any matter 
against any of the state agencies. Besides the 
judiciary, the police and the prosecution also 
do not have such powers. 

China and Vietnam do not recognize 
separation of powers and the independence 
of the judiciary. In such a context, there is 
no room for justiciability relating to human 
rights violations.

Singapore is a unique case where, within 
a former common law jurisdiction, now all 
the possibilities of challenging the state in 
court on any matter have been completely 
removed. Naturally, violations of human 
rights cannot become justiciable when the 
state does not recognize the authority of 
courts to examine its accountability.

WHO IS TO INVESTIGATE TORTURE?

One of the frequent questions that is asked 
about the prevention of torture is who 
will investigate complaints of torture and 
ill-treatment. It is quite natural to have a 
tremendous distrust and disbelief in relation 
to the police themselves investigating 
crimes perpetrated by their colleagues, 
or the military investigating torture 
committed by their own. The possibility of 
an impartial inquiry can hardly exist if the 
investigations are carried out in that manner. 
In some countries, higher ranking police 
officers are expected to carry out inquiries 
into the wrongdoings of lower ranking 
officers. However, this too is mistrusted as 

more ranking officers are complicit in the 
wrongdoings of their subordinates. The 
experience is that higher ranked officers, 
when called upon to investigate torture and 
ill-treatment, discourage the complainants 
and even intimidate and threaten them. 
In the end they file reports stating that the 
complainants themselves have withdrawn 
their complaint or settled the matter. 

On the other hand, organisations like the 
human rights commissions or the national 
institutions do not have the capacity and 
power needed to investigate torture and 
ill-treatment as a crime. It is not within the 
mandates of such organisations to investigate 
crimes. Above all, such organisations do 
not have the formidable powers of the 
police and military, who bear arms and 
who are perceived as powerful agencies 
within a nation. Criminal investigations 
require the capacities of arrest, detention, 
and interrogation, and also dealing with 
courts within the framework of the criminal 
procedure of the country. The national 
institutions have their powers modeled 
under the ombudsman’s institutions and 
they cannot be a substitute for the basic 
criminal investigation mechanisms of a 
country. In most of the texts of the laws 
relating to national institutions in Asia, the 
functions attributed to them are those of a 
civil nature. Besides, the appointments to 
these institutions, as well as the removals, 
are much more susceptible to direct political 
pressures. Thus, in terms of developing a 
permanent institutional framework for the 
implementation of criminal law relating to 
torture, these institutions are unsuited to the 
task. 

Who then can investigate the complaints of 
torture and ill-treatment? When a country 
has achieved police reforms that bring the 
policing institution up to modern standards, 
the problem of who is to investigate torture 
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and ill-treatment does not pose difficulty. 
Modernisation will ensure that the policing 
institution can function effectively and 
that it will have separate divisions with 
the capacity to investigate itself under the 
ultimate supervision of the judiciary. Having 
an institution with internal controls, through 
supervision and discipline, is a well-proven 
model. 

A question arises in countries where such 
substandard policing is all that exists, i.e. in 
most of Asia: until thorough police reforms 
will bring the policing systems of these 
countries on par with the systems in more 
developed countries, what can be done 
about complaints regarding torture and ill-
treatment? This is a problem that needs to 

be addressed. Without 
finding a practical 
solution to this problem 
much of the discussion 
on torture and ill-
treatment, including 
achievements relating to 
legislation, will not be of 
much use to the public 
and particularly to the 
victims of torture. Thus, 
in what we may call 
the transitional period 
before such substantial 
changes are achieved, 
ways have to be 
developed for credible 
and independent 
investigations into 
torture. We may look 
into some actual 
experiences. Under 

pressure from the United Nations human 
rights agencies and criticism about the large 
scale prevalence of torture, in 2006, Sri Lanka 
took a step towards investigating complaints 
of torture which proved quite effective for 
as long as these measures were allowed to 
operate. The method adopted was for the 
Inspector General of Police or the Attorney 
General to refer complaints of torture to 
a Special Unit of Inquiry of the Criminal 
Investigation Division (CID) for inquiry. The 
special units called SIUs usually consisted 
of officers whose capacity and integrity 
had been recognised by the institution. 
Within a period two to three years such SIUs 
investigated a significant number of cases 
and they found that there was adequate 
evidence to prosecute officers in about 60 
cases. The files of these cases were presented 
to the Attorney General’s Department with 
recommendations for prosecution. This is so 
far the only example in Asia where effective 
measures were taken for the investigation 
and prosecution of torture and ill-treatment 

The landmark achievement in Bangladesh: Torture and 
Custodial Death has been criminalized in Bangladesh 
on October, 2013. Photograph shows the police officers  
evacuating peaceful protesters in the capital city who joined
the strike in the beginning of this year. (AHRC File 
Photograph)
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cases. Unfortunately this approach was 
abandoned due to pressures from the police 
and the military, which reacted strongly 
against the investigations. 

What this effort, which unfortunately lasted 
only a short while, proved is that during 
this transitional period ways can be found 
to institute a special group of investigators 
with competence and integrity to conduct 
investigations into complaints of torture. 
However, whether this will happen depends 
on the political will of the government 
concerned, which in turn, at least to some 
extent, will be reflected by the amount of 
pressure from civil society to have such 
effective investigations. On the one hand, 
civil society organisations committed to the 
documentation of torture cases and giving 
assistance to torture victims by way of legal, 
medical, and psychological measures is an 
essential component to create the local and 
international pressure necessary to make the 
governments heed to this important task. In 
this regard, conscientious legislators can play 
an important role to mobilise civil society as 
well as to initiate effective measures. I hope 
that during this meeting this all-important 
issue will be a subject of your deliberations. 

These considerations about justiciability 
need to be given the attention and the 
highest priority of place among all persons 
and organisations that deal with human 
rights and promote the implementation 
of these rights. At the international level, 
though there are some concerns expressed, 
an adequate discourse has not taken place 
on this issue. Part of the reason for this 
international silence may be that – in more 
developed democracies, which play a leading 
role in the human rights community – the 
problem of justiciability in the manner that 
is expressed above does not exist. Centuries 
of development in their legal systems have 
ensured that a right, when recognized, can 

be soon brought to a situation where it is 
capable of being decided by a court.

However, that is not the case in most parts of 
the world and certainly not the case in most 
of Asia. If the rights discourse is to be taken 
seriously by the people this tremendous 
problem needs to be addressed thoroughly 
and comprehensively and as quickly as 
possible. 

Until then, rights without remedies will 
be regarded by the majority of the people, 
particularly by the poor, as empty promises. 

For further details kindly see:

The Practice of Torture - A Threat to the 
Rule of Law and Democratisation - A report 
on Indonesia, Bangladesh, Burma, Sri Lanka, 
the Philippines, India, Pakistan, Nepal and 
Thailand; published by the Asian Human 
Rights Commission in December 2012

Article 2 Vol. 12, No. 3 - Special edition 
- Torture in Asia: The law and practice; 
October 2013

Narrative of Justice in Sri Lanka told through 
stories of torture victims - published by the 
Asian Legal Resource Centre in 2013

(The writer is the Director of Policy and 
Programme, Asian Human Rights Commission) 
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HISTORY: ESSAY

by James McDonald

In the middle ages torture was used to extract 
information, force confessions, punish 
suspects, frighten opponents, and satisfy 
personal hatred.

Historically, ancient Greeks and Romans 
used torture for interrogation. Until the 
second century AD, torture was used only on 
slaves.. A slave’s testimony was admissible 
only if extracted by torture.

The word ‘torture’ comes from the French 
torture, originating in the Late Latin tortura 
and ultimately deriving the past participle 
of torquere meaning ‘to twist’. Many 
characteristically Christian tortures rely on 
a twisting of the limbs, twisting ligatures, 
or turning screw mechanisms as the Church 
discouraged the shedding of blood.



TORTURE: ASIAN AND GLOBAL PERSPECTIVES | OCTOBER 2013 VOLUME 02  NUMBER 04

58

taught that any deviation from orthodoxy 
amounted to lèse majesté against God, and 
therefore treason again the King of Kings. 
This meant that in contrast to civil society, 
treason and therefore torture were common 
in the Church. It was not only the Inquisition 
that practised torture but it is the Inquisition 
that has lodged in the popular mind as 
masters of the trade.

As many historians have noted, the most 
vicious procedures in Medieval times were 
inflicted on devout Christians by even more 
devout Christians. Dominicans gained a 
reputation as the most fearsomely innovative 
torturers.

Torture had long been practised by bishops, 
but it was formally authorised for the 
Medieval Inquisition in 1252. It should have 
ended in 1816 when a papal bull forbade 
its use, but secret torture continued in the 
Papal States until they were seized by French 
Forces in the 1870s.

Torture was usually conducted in secret, 
often in secure underground dungeons. In 
contrast, torturous executions were usually 

The Norman French who came to England 
with William the Conqueror used torture to 
extract treasure from the Anglo-Saxons in 
their new kingdom. During the Anarchy, the 
Norman supporters of both of the claimants 
to the throne practiced torture to extract gold 
and silver from the peasantry. As the Anglo-
Saxon Chronicle for 1139 puts it:

They hanged them by the 
thumbs, or by the head, and 
hung fires on their feet; they 
put knotted strings about 
their heads, and writhed them 
so that it went to the brain... 
Some they put in a chest that 
was short, and narrow, and 
shallow, and put sharp stones 
therein, and pressed the man 
therein, so that they broke 
all his limbs... I neither can 
nor may tell all the wounds 
or all the tortures which they 
inflicted on wretched men in 
this land.

Medieval and early modern European 
courts used torture, depending on the 
accused’s alleged crime and social status. 
Torture was deemed a legitimate means to 
extract confessions or to obtain the names 
of accomplices or other information about 
a crime. In theory, it was permitted only if 
there was already half-proof against the 
accused. Defendants already sentenced to 
death would be tortured to force them to 
disclose the names of accomplices.

Torture was used almost exclusively for the 
crime of treason. In civil society this meant 
in practice that it was generally restricted 
to monarchs and the highest nobles. In the 
Church, matters were different. The Church 
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public, and drew large crowds of spectators. 
Public holidays were often declared and free 
penances given to spectators to ensure large 
attendences.

Deliberately painful methods of execution 
for severe crimes were taken for granted 
as part of justice until the development of 
Humanism in 17th century philosophy, 
and “cruel and unusual punishment” was 
denounced in the English Bill of Rights 
of 1689. The Age of Enlightenment in the 
western world further developed the idea of 
universal human rights. The adoption of the 
Universal Declaration of Human Rights in 
1948 marks the recognition of a general ban 
of torture by all UN member states.

Torture & Execution Methods

Remarkable ingenuity has been shown in the 
invention of instruments and techniques of 
physical torture.

Torture devices can be classified in many 
ways.

• Tortures that leave a visible mark vs. 
those that do not 

• Tortures that draw blood vs. those that 
do not (in theory the Catholic Church 
permitted only the latter)

• Physical torture vs. psychological 
torture 

• Tortures used to extract information 
vs. tortures used as an additional 
punishment to prolong death 

Here is our classification of torture types with 
examples of corresponding torture devices

• Restraint or confinement in painful or 
damaging positions

• the Barrel Pillory, or Spanish Mantle, or 
Drunkards’ Cloak

• Branks or Scold’s bridle or Gossip’s 

Bridle and Variants
• Pillory
• Stocks
• Scavenger’s Daughter
• Animals
• Rats
• Horses
• Extremes of heat and cold
• Boiling Water
• Branding Irons
• Brazen Bull
• Exposure

Torture & Execution Devices
 
Axes and Swords for Beheading
 
Beheading was a form of execution rather 
than a form of torture, but it could form part 
of a programme of torture. For example, 
beheading was a part of the process of 
drawing, hanging, and quartering.

Decapitation has been used as a form of 
capital punishment for millennia. The terms 
“capital offence”, “capital crime”, “capital 
punishment,” derive from the word caput, 
Latin for “head”, referring to the punishment 
for serious offences involving the forfeiture 
of the head.

Decapitation by sword or axe was considered 
the “honourable” way to die for a noble, 
who, being a warrior, could often expect to 
die by the sword in any event. In England it 
was considered a privilege of noblemen and 
noblewomen to be beheaded. Others suffered 
a dishonourable death on the gallows or 
through burning at the stake. In medieval 
England the penalty for treason by men was 
to be hanged, drawn, and quartered. The 
penalty for women traitors was to be burned 
at the stake. In practice, sentences of nobles 
were almost always commuted to beheading. 
In legends of Christian martyrdom the 
fictitious saints withstood all attempts to 
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execute them, until the wicked heathens 
finally beheaded them.

If the headsman’s axe or sword was sharp 
and his aim true, decapitation was quick and 
presumed to be a painless form of death. If 
the instrument was blunt or the executioner 
clumsy, multiple strokes might be required. 
The person to be executed was therefore 
advised to give a gold coin to the headsman 
to ensure that he did his job with care. 
Robert Devereux, 2nd Earl of Essex, and 
Mary, Queen of Scots, both required three 
strikes at their executions. Margaret Pole, 8th 
Countess of Salisbury, required ten strokes 
before being dispatched by a fatal blow.

 
To ensure that the blow would be fatal, 
executioners’ swords were usually blade-
heavy two-handed swords. If an axe was 
used, it almost invariably would be wielded 
with both hands. In England a special form 
of axe was used for beheadings, with the 
blade’s edge extending downwards from the 
tip of the shaft.

Anne Boleyn and Catherine Howard, first 
cousins and the second and fifth wives of 
King Henry VIII were both condemned to 
be burnt alive for adultery, but on Henry’s 
orders they were both beheaded. Lady 
Jane Grey was also condemned to burn 
as a traitoress but again the sentence was 
commuted to beheading by Mary I.

The Execution of Lady Jane Grey by Paul Delaroche (1797–
1859) |Oil on canvas| National Gallery, London

Giovanni Battista Bugatti, executioner of the Papal States 
between 1796 and 1865, carried out 516 executions (Bugatti 
is pictured here offering snuff to a condemned prisoner). 
The Vatican City abolished its capital punishment statute 
in 1969.
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Barrel Pillory, or Spanish Mantle
 

A barrel is fitted 
over the entire 
body, with the 
head sticking 
out from a hole 
in the top. The 
person is kept 
locked in the 
barrel, forcing 
him to kneel in 
his own filth, and 
in some cases 
suffer extremes 
of hot or cold.

For a short time 
this was merely 
u n p l e a s a n t , 
but prolonged 
c o n f i n e m e n t 

could cause death through hunger or thirst, 
or scaphism - allowing or encouraging insects 
to breed on, and feed on, the victim’s flesh.

The defenceless individual’s faeces 
accumulated within the container, attracting 
ever more insects, which would eat and 
breed within his or her exposed and often 
gangrenous flesh.

Feeding the victim would often be allowed 
each day in some cases to prolong the torture, 
so that dehydration or starvation did not 
provide him or her with the release of death.

Delirium would typically set in after a few 
days.

Death, when it eventually occurred, 
was probably due to a combination of 
dehydration, starvation, and septic shock.

Drunkard’s Cloak

A less horrific variation was used to punish 
drunkards, the feet projecting through the 
bottom of the barrel. It was used for a range 
of other misdemeanours, often represented 
pictorially on the exterior of the barrel.

In 1655, Ralph Gardner wrote that in 
Newcastle-upon-Tyne, England “he hath 
seen men drove up and down the streets with 
a great tub or barrel opened in the sides, with 
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a hole in one end to put through their heads, 
and so cover their shoulders and bodies, 
down to the small of their legs, and then 
close the same, called the newfangled cloak, 
and so make them march to the view of all 
beholders; and this is their punishments for 
drunkards and the like.”

In 1641, the diarist John Evelyn wrote that in 
Delft, Holland the Senate House contained “a 
weighty vessel of wood, not unlike a butter 
churn, which the adventurous woman that 
hath two husbands at one time is to wear 
on her shoulders, her head peeping out at 
the top only, and so led about the town, as a 
penance for her incontinence.”

The Drunkard’s Cloak was used in 1862 
on soldiers in the American Civil War. 
An eyewitness “was extremely amused to 
see a rare specimen of Yankee invention, 
in the shape of an original method of 
punishment drill. One wretched delinquent 
was gratuitously framed in oak, his head 
being thrust through a hole cut in one end 
of a barrel, the other end of which had been 
removed; and the poor fellow loafed about in 
the most disconsolate manner, looking for all 
the world like a half-hatched chicken”.

Boiling Water
 
A large Cauldron was filled with water, oil, 
tar, tallow, or molten lead. The liquid was 
then boiled. Sometimes the victim would be 
placed in the cauldron before it was boiled 
so as to be cooked slowly. Or they would be 
placed, usually head first, into the already 
boiling liquid.

This was more frequently a way to execute a 
prisoner rather than to extract a confession.

In England, statute 22 passed in 1531 by 
Henry VIII, made boiling a legal form of 
capital punishment. It began to be used for 

murderers who used poisons after the Bishop 
of Rochester’s cook gave a number of people 
poisoned porridge, resulting in two deaths 
in February 1531.

It was employed again in 1542 for a woman 
who used poison. The act was repealed in 
1547.

This form of capital punishment was also used 
for counterfeiters and coin forgers during the 
Middle Ages (who were technically guilty of 
treason)

Boot, Spanish Boot, Buskin, & Foot Press

Spanish Boot

The Spanish boot was an iron casing for the 
leg and foot. Wedges were hammered in 
between the casing and the victim’s flesh. 
A similar device, commonly referred to as 
a shin crusher, squeezed the calf between 
two curved iron plates, studded with spikes, 
teeth, and knobs, to fracture the tibia and 
fibula.

Forerunners of the archetype can be found 
dating back as far as a thousand years.

The first Scottish effort, referred to as a buskin, 
made use of a vaguely boot-shaped rawhide 
garment that was soaked with water, drawn 
over the foot and lower leg, and bound in 
place with cords. This contraption was heated 
over a gentle fire, drastically contracting the 
rawhide and squeezing the foot until the 
bones were dislocated, though there would 
not have been sufficient pressure actually to 
crush the bones of the foot.

A variant, found in both the British Isles and 
France, consisted of a trio of upright wooden 
boards that splinted around and between the 
feet and were tied in place by cords. Wedges 
were hammered between the boards and 
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the feet to dislocate and crush the bones. 
An example from Autun, France, consisted 
of high boots of spongy, porous leather that 
were drawn over the feet and legs. Boiling 
water was poured over the boots, eventually 
soaking through the leather and eating the 
flesh away from the feet.

The Boot

Oversized boots of iron or copper, often 
brazed onto the floor, received the prisoner’s 
bare feet as he lay in stocks or sat bound in 
a chair. The boots were filled with boiling 
water, or molten lead, to consume the feet 
and legs. A variant applied in Ireland to 
Dermot O’Hurley consisted of lightweight 
metal boots that were filled with cool water 
and heated with the feet inside over a fire 
until the water boiled.

Foot press or Foot screw

The foot press or foot screw consisted of a pair 
of horizontal iron plates tightened around 
the foot by means of a crank mechanism to 
lacerate the flesh and crush the bones of the 
foot.

Although it was standard to line the lower 
plate with ribs to prevent the bare foot from 
popping out of the grip of the instrument as 
it became sweatier, a crueller variant of this 
device in Nuremberg lined the upper plate 
with hundreds of sharp spikes.

A version from Venice connected the crank 
mechanism to a drill, so that a hole was 
drilled in the centre of the instep while the 
instrument was tightened.

Instep Borer
 
The instep borer was a medieval German 
instrument of torture that externally 
resembled an iron boot. It was hinged to 

permit the insertion and removal of the bare 
foot.

A crank projected from a housing over the 
instep, which concealed a long, thick, serrated 
iron blade, grooved so as to inflict maximum 
damage and promote liberal blood flow.

Turning the crank slowly advanced the 
blade into the boot, punching a hole through 
the centre of the instep. The resultant wound 
was so large that it was common for the 
prisoner to die of toxaemia soon after.

It seems that the instep borer was used only 
in Nuremberg.

Branding Irons
 
Human branding or stigmatising is the 
process in which a mark, usually a symbol 
or ornamental pattern, is burned into the 
skin of a living person, with the intention 
that the resulting scar makes it permanent. 
This is achieved using a very hot or very cold 
branding iron.

In criminal law, branding with a hot iron was 
a mode of punishment by which marking 
the subject as if goods or animals, sometimes 
concurrently with a reduction of status.

Brand marks have also been used as a 
punishment for convicted criminals, 
combining physical punishment, as burns 
are very painful, with public humiliation, 
especially if marked on a normally visible 
part of the body, providing an indelible 
criminal record

The punishment was adopted by the Anglo-
Saxons, and the ancient law of England 
authorised the penalty. By the Statute of 
Vagabonds (1547) under King Edward VI, 
vagabonds and Gypsies were ordered to be 
branded with a large V on the breast, and 
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brawlers with F for “fraymaker”; slaves who 
ran away were branded with S on the cheek or 
forehead. This law was repealed in England 
in 1550. From the time of Henry VII, branding 
was inflicted for all offences which received 
Benefit of clergy (branding of the thumbs 
was used around 1600 at Old Bailey to ensure 
that the accused who had successfully used 
the Benefit of Clergy defence, by reading a 
passage from the Bible, could not use it more 
than once), but it was abolished for such 
in 1822. In 1698 it was enacted that those 
convicted of petty theft or larceny, who were 
entitled to benefit of clergy, should be “burnt 
in the most visible part of the left cheek, 
nearest the nose.” This special ordinance was 
repealed in 1707. James Nayler, a Quaker 
who in the year 1655 was accused of claiming 
to be the Messiah, convicted of blasphemy in 
a highly publicised trial before the Second 
Protectorate Parliament and had his tongue 
bored through and his forehead branded B 
for ‘blasphemer’.

In the 16th century, German Anabaptists 
were branded with a cross on their foreheads 
for refusing to recant their faith and join the 
Roman Catholic Church.

In the North-American Puritan settlements of 
the 17th century, men and women sentenced 
for having committed acts of adultery were 
branded with an “A” letter on their chest 
(men) or bosom (women).

Canon law sanctioned the punishment, and 
in France, in royal times, various offences 
carried the additional infamy of being 
branded with a fleur de lys. In Germany 
however, branding was illegal.

In the Lancaster criminal court a branding 
iron is still preserved in the dock. It is a long 
bolt with a wooden handle at one end and 
an M (malefactor) at the other; close by are 
two iron loops for firmly securing the hands 

during the operation. The brander would, 
after examination, turn to the judge and 
exclaim: “A fair mark, milord.” Criminals 
were formerly ordered to hold up their 
hands before sentence to show if they had 
been previously convicted.

In the 18th century, cold branding or branding 
with cold irons became the mode of inflicting 
the punishment on prisoners of higher rank. 
“When Charles Moritz, a young German, 
visited England in 1782 he was surprised at 
this custom, and in his diary mentioned the 
case of a clergyman who had fought a duel 
and killed his man in Hyde Park. Found 
guilty of manslaughter he was burnt in the 
hand, if that could be called burning which 
was done with a cold iron” (Markham’s 
Ancient Punishments of Northants, 1886).

Such cases led to branding becoming obsolete, 
and it was abolished in 1829 except in the 
case of deserters from the army, which were 
marked with the letter D, not with hot irons 
but by tattooing with ink or gunpowder.

A letter B brand. “B” for Blasphemer

A cross brand, as used by Roman Catholics on 
German Anabaptists
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Branks or Scold’s Bridle or Gossip’s Bridle

Branks were used to punish nagging, 
slander, cursing, witchcraft, and criticism of 
Christianity.

A scold’s bridle, sometimes called a “branks”, 
was a punishment device usually for women, 
also used as a ‘mild’ form of torture. It was 
an iron muzzle or cage for the head with an 
iron curb-plate projecting into the mouth 
and pressing down on top of the tongue. The 
‘curb-plate’ was often studded with spikes 
so that if the tongue remained lying calmly 
in place, it inflicted a minimum of pain.

The branks was used as a formal legal 
punishment, first recorded in Scotland in 
1567. Branks were also used in England, 
where it may not have been formally 
legalised as a punishment.

Kirk-sessions and barony courts in Scotland 
inflicted it upon transgressors or women that 
were considered to be ‘naggers’ or ‘common 
scold’. Branking was a punishment for 
“’gossips”, “shrews” or “scolds” (women 
of the lower classes whose speech was 

“riotous” or “troublesome”) and women 
accused of witchcraft by preventing them 
from speaking.

It was also used as corporal punishment for 
other offences, notably on female workhouse 
inmates. The women were placed in a public 
place for additional humiliation and were 
sometimes beaten.

Once the branks was placed on the ‘gossip’s’ 
head, they would be led through town to 
show that they had been doing something 
wrong or scolding too often. This would 
also humiliate them into ‘repenting’ their 
‘riotous’ actions.

Quaker women were punished with the 
branks for preaching in public places.

In 1567 Bessie Tailiefeir slandered Baillie 
Thomas Hunter in Edinburgh, saying that he 
was using false measures. She was sentenced 
to the brankit and set on the cross for one 
hour.

In Walton on Thames, in England, a scold’s 
bridle is displayed in the vestry of the 
church. It is dated 1633, with the inscription 
“Chester presents Walton with a bridle, To 
curb women’s tongues that talk too idle.” 
The story is that a man called Chester lost 
a fortune due to a Walton woman’s gossip, 
and presented the town with the instrument 
of torture out of anger and spite.

The branks was in use at Bolton-le-Moors, 
Lancashire as late as 1856.

Variants

Variants might be shaped like an animal’s 
head, for example a cow for a lazy bones, a 
donkey for a fool, a hare for an eavesdropper 
or a pig for a glutton.

The practice of branding as a punishment was widespread 
in Christendom. It was also used on slaves and animals to 
indicate ownership. These are slave brands.
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Alternatively, another part of the body could 
be restrained as in a Shrew’s Fiddle or a 
Noisemaker’s Fife a Shrew’s Fiddle. 

There is a double Shrews’ Fiddle at the 
torture museum in Freiburg im Breisgau.

It was used when two women had an 
unseemly public argument. They were locked 

together facing each other, both equally 
helpless and humiliated. They were obliged 
to remain locked together until reconciled to 
each other.

Brazen Bull
 
The Brazen Bull was invented in Ancient 
Greece by Perillos of Athens. Perillos 
proposed his idea of a painful means of 
execution to Phalaris, the tyrant of Akraga. 
Phalaris liked the idea of the Brazen Bull, and 
had one made made. Once finished, Phalaris 
ordered it to be tested on Perillos himself.

The Bull was made wholly of brass. It was 
hollow and furnished with a door in the side.

When a victim was placed inside the brazen 
bull, he or she was roasted to death by a fire 
lit underneath it. A system of tubes made 
the victim’s screams sound like an infuriated 
bull, and also made the bull’s muzzle snort 
smoke.

In the Middle Ages it was used in Central 
Europe.
 
Burning 

In the Middle Ages burning was used both as 
a form of torture and as a capital punishment.

As a form of torture the victims feet could be 
held to a fire, or trapped into metal boots that 
were heated up, or they could be strapped 
into an iron chair with a fire lit underneath, 
or red hot irons could be applied. Metal 
torture instruments were often heated - 
pincers, pliers, and so on. Burning or molten 
liquids could also be used, the victims being 
forced to dip limbs in them or even having 
them poured down their throats.

According to the Talmud, the “burning” 
mentioned in the Bible was done by melting A Noisemaker’s Fife

A Shrew’s Fiddle



TORTURE: ASIAN AND GLOBAL PERSPECTIVES | OCTOBER 2013 VOLUME 02  NUMBER 04

67

lead and pouring it down the convicted 
person’s throat, causing immediate death. 
The particular form of execution by burning 
in which the condemned is bound to a large 
stake is more commonly called burning at 
the stake.

As a form of capital punishment, burning 
has a long history for crimes such as treason 
(heresy, blasphemy and witchcraft being 
regarded by the Christian Churches as 
treason against God). Sodomy was also 
punished by burning alive, again because it 
was seen as a crime against God.

Adopting an old Roman practice, the 
Christian Church adopted burning as a 
favoured form of capital punishment. 
Under the Byzantine Empire, burning was 
introduced as a punishment for Zoroastrians 

because of the erroneous belief that they 
worshiped fire. The Christian Emperor 
Justinian (r. 527-565) ordered death by fire, 
and confiscation of all possessions by the 
State as the punishment for heresy against 
the Christian faith in his Codex Iustiniani (CJ 
1.5.), ratifying the decrees of his predecessors 
the Christian Emperors Arcadius and Flavius 
Augustus Honorius.

In 1184, the Roman Catholic Synod of 
Verona confirmed this form of punishment, 
legislating that burning was to be the official 
punishment for heresy, as Church policy 
was against the spilling of blood. It was also 
widely believed that the condemned would 
have no body to be resurrected in the afterlife. 
This decree was reaffirmed by the Fourth 
Council of the Lateran in 1215, the Synod of 
Toulouse in 1229, and numerous spiritual 
leaders up to the nineteenth century.

Civil authorities burnt persons judged to 
be heretics under the medieval Inquisition, 
Burning was also used by Protestants during 
the witch-hunts of Europe.

Among the best-known individuals to be 
executed by burning were Jacques de Molay 
(1314), Jan Hus (1415), St. Joan of Arc (30 May 
1431), Savonarola (1498) Patrick Hamilton 
(1528), John Frith (1533), William Tyndale 
(1536), Michael Servetus (1553), Giordano 
Bruno (1600) and Avvakum (1682). Anglican 
martyrs Hugh Latimer and Nicholas Ridley 
(both in 1555) and Thomas Cranmer (1556) 
were also burnt at the stake.

If the fire was large (for instance, when a 
large number of prisoners were executed at 
the same time), death often came from smoke 
inhalation or carbon monoxide poisoning 
before flames actually caused harm to the 
body. If the fire was small, however, the 
convict would burn for some time until death 
from heatstroke, shock, loss of blood or the 
thermal decomposition of vital body parts. 

The Burning of two “sodomites” at the stake outside Zürich, 
1482 (Spiezer Schilling)
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Several records report that victims took over 
2 hours to die. In many burnings, a rope 
was attached to the convict’s neck, passing 
through a ring on the stake and they were 
simultaneously strangled and burnt.

When this method of execution was applied 
with skill, the condemned’s body would 
burn progressively in sequence: calves, 
thighs and hands, torso and forearms, 
breasts, upper chest, and face before death 
intervened. When the Catholic Inquisitions 
burned people they generally ensured a 
good distance between the flames and the 
victim, so that he or she was actually roasted 
to death rather than burned to death.

In later years in England, some burnings 
only took place after the convict had already 
hanged for half an hour. In many areas in 
England condemned woman (men were 
hanged, drawn, and quartered) was seated 
astride a small seat called the saddle which 
was fixed half way up a permanently 
positioned iron stake. A similar “seat” 
resembling a peg can be seen between the 
legs of the male victims in the painting of 
St Dominic presiding over an Auto-da-fe, 
shown on the right.

In Britain the stake was about 4 metres 
high and had chains hanging from it to 
hold the condemned woman still during 
her punishment. Having been taken to the 
place of execution in a cart with her hands 
firmly tied in front of her she was lifted over 
the executioner’s shoulder and carried up 
a ladder against the stake to be sat astride 
the saddle. The chains were then fastened 
and sometimes she was painted with pitch, 
which was supposed to help the fire to burn 
her quicker.

Edward Wightman, a Baptist from Burton 
on Trent, was the last person to be burnt at 
the stake for heresy in England in the market 
square of Lichfield, Staffordshire on 11 April 
1612.
  

Cat o’ Nine Tails

The cat o’ nine tails, commonly shortened 
to the cat, is a type of multi-tailed whipping 
device that originated as an implement for 
severe physical punishment, notably in 
the Royal Navy and Army of the United 
Kingdom, and also as a judicial punishment 
in Britain and some other countries.

The cat is made up of nine knotted thongs 
of cotton cord, about 2 1/2 feet or 76 cm 
long, designed to lacerate the skin and cause 
intense pain. It traditionally has nine thongs 
as a result of the manner in which rope is 
plaited. Thinner rope is made from three 
strands of yarn plaited together, and thicker 
rope from three strands of thinner rope 

The “baptism by fire” of Old Believer leader Avvakum in 
1682,  condemned by the Orthodox Church
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plaited together. To make a cat o’ nine tails, 
a rope is unraveled into three small ropes, 
each of which is unraveled again.

Chair of Torture or Iron Chair
 
There are many variants of the chair, though 
they all have spikes covering the back, arm-
rests, seat, leg-rests, and foot-rests. The 
number of spikes ranges from 500 to 1,500.

The victim’s 
wrists were tied 
to the chair or bars 
pushed the arms 
against arm-rests 
for the spikes to 
penetrate the flesh 
even further.

In some versions 
of iron chair, there 
were holes under 
the chair’s bottom 
where the torturer 
placed red hot coal 
to cause severe 
burns. In other 
versions weights 
would be placed 
on the victim’s 
thighs or feet. In 
some there were 

spikes on the head rest.

It was a common practice to extract a 
confession by forcing one victim to watch 
another being tortured with this instrument.

No spikes penetrated a vital organ 
and wounds were closed by the spikes 
themselves, this delayed blood loss and 
ensured a lingering death.
 

Chaining & Constraints
 
Simply restricting movement is a form of 
torture - the more restrictive the constraint, 
the more severe the torture.

As with the pillory 
or the stocks, victim 
cannot turn to look 
in certain directions, 
they cannot open 
or close windows, 
They cannot 
make themselves 
comfortable by 
moving or dressing 
or undressing, or 
scratching an itch, 
or moving inside or 
outside. They cannot 
make adjustments for 
heat or cold, or light 
or dark. They cannot 
visit a lavatory. 
They cannot defend 
themselves against 
physical or sexual 
abuse. They cannot 
shoo away insects or 
rats. They cannot eat 
or drink easily, and in some cases cannot eat 
or drink at all - leading to death within days.

In prisons run by Churches, the victims were 
generally restricted to a diet of stale bread 
and foul water - in line with a biblical text - 
and so were effectively condemned to death, 
since even a diet of good bread and water 
will sustain human life for only around three 
months.

Crushing Devices
 
Devices existed for crushing many parts 
of the body, but the most common screw 
equipment, were vices, for crushing limbs.
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Sometimes the crushing was achieved by 
hammering wedges into constrained spaces 
where the limbs were confined (see Boot).

Tools resembling nut crackers could also 
inflict significant pain when applied to 
various parts of the body.

This torture device was used to crush the 
victim’s knees
 
Denailing Devices
 
Denailing, the forcible extraction of the 
fingernails or toenails, or both, was a 
favourite method of medieval torture, the 
quicks under the nails being particularly 
sensitive.

In its simplest form, the torture is conducted 
by constraining the prisoner on a tabletop 
and using a metal forceps or pliers (often 
heated red-hot) to grasp each nail in turn and 
tear it from the finger or toe.

A crueller variant used in medieval Spain 
introduced a sharp wedge of wood or metal 
between the flesh and each nail. The wedge 
was slowly hammered ever further under 
the nail until it was torn free.

Medieval German witch-hunters conducted 
this torture with rough wooden skewers 
dipped in boiling sulphur. A number of 
skewers were slowly driven into the flesh 
under the prisoner’s toenails. Alternately, 
the skewer could be dipped in boiling oil, 
which served a dual purpose of burning the 
incredibly sensitive flesh and lubricating 
the skewer so that the torturer could more 
easily explore the surface area beneath the 
nail. When enough skewers had been driven 
home to pry each nail loose from its bed, the 
nail was torn out at the root with a pair of 
pliers.

Drugs
 
Although poorly documented, it is clear 
that some torturers were familiar with a 
range of drugs that could elicit confessions 
even when physical torture failed. Medieval 
monasteries were expert in all kinds of herb, 
including toxins and hallucinogens.

Medieval Pliers
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The following is from H. Sidky’s Witchcraft, 
Lycanthropy, Drugs and Disease (pp. 208-
211): 

Drugs administered by torturers and 
exorcists to produce desired states of 
mind among their victims and patients, 
respectively, may prove to be more significant 
than any opiate of narcotic used by alleged 
witches. In his Cautio Criminalis (1632), 
Spee wrote that torture technicians who 
were unable to extract a confession from their 
victims forced them to drink a potion which 
produced disorders of the brain, thus leading 
to bizarre confessions. Similarly, Weyer, in 
his treatise De Lamiis (1577), pointed out 
that confessions to impossible crimes were 
“elicited by administering potions causing 
drunkenness or mental disturbance.” In 
Rottenburg, Germany, in 1530, authorities 
obtained confessions from three women 
suspected of witchcraft, who had resisted 186 
applications of the strappado, through the 
administration of a special potion. A similar 
concoction was employed for the same 
purpose in the German town of Esslingen 
in 1562. Likewise, an accused werewolf 
from Westphalia, who resisted twenty 
applications of torture, finally confessed 
after being forced to imbibe an intoxicating 
draught. A comparable incident occurred in 
Denham, England (1585-1586), when an 
intoxicating potion was used to exorcists to 
induce their patient into believing that she 
really was possessed.

European torture technicians, we have 
already seen, had a wide assortment of tools 
and techniques at their disposal for extracting 
confessions, ranging from mechanical 
devices designed to inflict gross tissue 
damage, to psychological and physiological 
techniques, such as solitary confinement 
and sleep deprivation. Hallucinogenic or 
psychotomimetic drugs appear to have 
been part of this arsenal of weapons at the 
disposal of the interrogators. Although 

drugs have not proven to be effective tools 
for “brainwashing,” i.e., radically and 
permanently altering the personality, drug-
induced psychosis can be an extremely 
unnerving experience, and chemical torture 
can thus be a formidable tool.

Atropine and scopolamine, for instance, 
often produce frightening and disagreeable 
symptoms, and subjects who have 
experienced such effects rarely use these 
drugs a second time. This may explain 
why the witches’ ointments were applied 
topically: inunction (introducing a drug 
into the body through the skin) is often used 
when it is necessary to maintain low levels 
of a drug in the blood stream.

A person under the influence of Atropine, 
according to Schenk, “may easily be 

Atropa belladonna or Atropa bella-donna, commonly known 
as belladonna or deadly nightshade, a source of Atropine. 
Illustration from Köhler’s Medicinal Plants, 1887
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subordinated to another’s will, for he is 
completely open to influence and will do 
whatever he is told. If he has swallowed 
a great deal of the poison, this state of 
confusion and sensory derangement 
leads to a temporary, but acute, mental 
disorder exactly resembling a symptomatic 
psychosis. Sudden outbursts of delirium and 
increasingly intense periods of mania create 
a terrifying and uncanny clinical picture, 
which finally ends in convulsions similar to 
those of epilepsy.” Similarly, hyoscyamine, 
when given even in moderate doses causes, 
among other symptoms, delirium, near 

blindness, and unbearable pain. Mixtures 
containing both these drugs, as well as those 
containing extracts of mandrake and datura, 
which would have had similar effects, were 
administered to suspected witches prior to 
torture.

Such drugs, used to induce debility, would, 
by disrupting the perceptual and conceptual 
processes, confuse and weaken the victim. 
The result of such psychochemical torture 
would be a mixture of fantasy, delusional 
and hallucinatory memories, interspersed 
with random real ones, precisely the kinds 
of confession magistrates and torture 
technicians sought and obtained. Again, 
according to Lewin: “We find these plants 
[the Solanaceae species discussed] associated 
with incomprehensible acts on the part of 
fanatics, raging with the flames of frenzy 
and fury and persecuting not only witches 
and sorcerers but also mankind as a whole. 
Garbed in the cowl, the judge’s robe, and 
the physician’s gown, superstitious folly 
instituted diabolical proceedings in a trial 
of the devil and hurled its victims into the 
flames or drowned them in blood.” Given 
the propaganda value of confessions and 
cases of demonic possession, it is very likely 
that hallucinogenic drugs, administered to 
produce dramatic effects, may have been 
used more extensively for this objective than 
hitherto suspected.

Ducking Stool, Cucking Stool
(North America, Dunking Stool)
 
Ducking was a form of punishment that was 
mainly reserved for supposed witches. The 
victim was tied to a chair and elevated by 
ropes above a pond or river. She was lowered 
into the water until completely submerged. 
The chair could be raised if the victim was 
about to pass out, or to give the victim a 
chance to confess.

 An atropine molecule
(8-methyl-8-azabicyclo[3.2.1]oct-3-yl) 
3-hydroxy-2-phenylpropanoate

A flowering Brugmansia suaveolens, a member of the 
Solanaceae family of flowering plants that contains many 
toxic plants.
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If the victim confessed they would be 
executed. This method was widely used 
during the Spanish Inquisition and in 
England and France. It was also used at the 
Salem Witch Trials in New England, where 
victims were subjected to varying lengths of 
time and levels of submersion. The victim 
was intermittently submerged for hours until 
he or she confessed, revealed information, or 
drowned.

While supposed witches were commonly 
tortured using this method, thieves and 
murderers could be subjected to it in order to 
extract a confession. This was more common 
when other more sophisticated torture 
devices were not available.

Ducking or dunking was also used as 
punishment for common scolds.

Exposure

Victims could be exposed to the elements by 
restraining them. In winter exposure could 
cause death, even for example in the stocks 
or pillory, or tied to a whipping post

In winter a torturer could pour water over 
a victim’s head, which eventually became 
frozen causing the victim to die slowly and 
painfully. Sometimes the body was left for 
the winter to dissuade any further crimes.

Alternatively, The victim could be buried up 
to his neck letting any animals, insects, or 
other people kill him slowly.

In addition to regular restraint, the gibbet, 
a large basket made of iron or other metal, 
with holes large enough for arms and legs, 
but not for an entire body to fit through, 
would be hung from a pole with a person 
inside it. During hot days, the metal would 
heat, causing pain. During cold days and 
nights, the chill, as well as lack of protection 

from the wind, could easily sap a victim’s 
body heat. Holes in the grating were also big 
enough to allow carrion birds to enter and 
pluck at a victim’s skin and eyes.

Due to its cost efficiency and cruelty, the 
exposure torture was very widespread in 
medieval Europe. The victim’s remains often 
served as a warning to the population.

In many cases, the victim was sentenced to a 
short period of exposure, depending on the 
crime. However, death was frequent since 
they were completely defenceless. 
  
Next part of this essay will be published on next 
issue.

James McDonald is a mathematician and non-
fiction writer.  He was educated at University 
College, Oxford. He holds an MA from Oxford 
University and an MSc from Sussex University 
in the UK, and was elected a Fellow of the Royal 
Geographical Society in London in 1990. He is a 
life member of the British Humanist Association. 
He is the author of several books. 

Gibbet at Rothenburg
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ARTICLE: BANGLADESH

Reform Police to benefit from 

Anti torture law
by Md. Ashrafuzzaman*

Torture, a feature of life in Bangladesh, has 
been criminalized in the country’s parliament. 
On 24 October 2013, after decades of demands 
for justice in innumerable cases of custodial 
torture and murder, has this law been passed. 

Many have termed the enactment of the 
Torture and Custodial Death (Prohibition) 
Act, 2013 a landmark legislation of the 
National Parliament of Bangladesh, which 
has itself in recent times been criticized for 
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having lost integrity and ability to reflect 
people’s aspirations. There is also curiosity 
about the birth and development of the law, 
its enactment having surprised a few. 

Mr. Saber Hossain Chowdhury, Member of 
Parliament attached to the ruling Bangladesh 
Awami League, and victim of torture when 
he was in opposition, has a central role in 
this story. He had an idea of introducing 
a Bill criminalizing torture in the 9th 
Parliament of Bangladesh, his party having 
formed government with brute majority 
in the December 2008 elections. In January 
2009, this author received an email message 
from Mr. Chowdhury. He requested help in 
drafting a ‘water-tight’ Bill on torture. 

A legislator’s request to a human rights 
defender, one who is a staff-member of a 
regionally reputed rights body, was inspiring, 
and worrisome too, as the defender had no 
experience in drafting law. Anyone even 
half aware of Bangladesh realities relating to 
torture, an integral part of politics, policing, 
and the paramilitary forces, facilitated by an 
incapable criminal justice mechanism, may 
be able to sympathize with the pressure and 
scale of the challenge. 

Considering the customary, procedural, and 
legal aspects of the functioning of institutions 
like the police, paramilitary forces, armed 
forces, the complaint mechanism, the 
criminal investigation, prosecution, and the 
judiciary, not to mention prevailing attitudes, 
abilities, and patterns was the priority for 
even attempting such a draft in the context 
of Bangladesh, where, in addition, political 
volatility plays a vital role in entrenching 
torture in institutions and society. 

Such a task was impossible for one individual. 

So, who could help? 

This was the big question, given Mr. 
Chowdhury expected a draft from the Asian 
Human Rights Commission (AHRC) in the 
hope of tabling it in Parliament as a private 
member’s Bill. 

“Where there is a human rights problem, 
there you will find a practical suggestion 
from Basil”, was a half-joke of colleagues, 
referring to the gifts of AHRC’s former 
Executive Director. To me, these words 
sounded like an AHRC saying, due to the 
devotion Basil obtained throughout his life, 
dedicated to struggles for justice-oriented 
human rights activism, a journey which 
began from Sri Lanka and expanded around 
the Asian region, a story about rights activism 
itself waiting to be told.

When I brought my problem to Basil, I found 
I didn’t need the lengthy explanation I had 
prepared. 

“Let’s try our best and do it!” said Basil, at 
once. 

Mr. Bijo Francis, a Supreme Court lawyer 
from India, currently managing the office 
of AHRC Executive Director, shouldered 
the responsibility of preparing the draft 
suggested by a four member committee 
formed for the purpose, which, apart 
from Mr. Basil Fernando and Mr. Francis, 
comprised of Mr. Wong Kai Shing and myself 
– all 4 having had considerable background 
in combating torture in Asian countries. 

Thus began our task of drafting. A number of 
anti-torture laws were considered, keeping 
the Bangladeshi context in mind. In a few 
weeks, a draft was prepared in English. 
Once the draft was shared with Mr. Saber 
Chowdhury, the responsible parliamentarian 
also began contributing in the process. For 
example, the AHRC committee conceived 
two separate legislations on the issues of 
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torture and extrajudicial killing. Saber, 
however, preferred incorporating them both 
in one legislation. This change was made, 
and the resultant Torture and Custodial 
Death (Prohibition) Bill, 2009, became a 
reality. Saber arranged a Bangla translation 
from the original English version. A constant 
exchange of views, back and forth, regarding 
appropriate terms in the Bangla version 
continued for days. On 5 March 2009, the Bill 
was formally submitted to the Parliament’s 
office as per the Rules of Business. 

An exclusive feature of this exercise was that 
there was no specific ‘project’ or financial 
resources needed or involved in drafting the 
Bill, as is virtually a given in NGO / rights 
activism in Asian countries. The initiative of 
a legislator was welcomed and supported 
by the efforts of a group of human rights 
defenders, who worked long hours for several 
weeks. And the result was preparation of 
a draft Bill about an endemic problem to a 
country, where custodial violence ‘settles’ 
ordinary people’s socio-economic, political, 
and cultural life.

Attempts from different segments in 
Bangladesh to prevent tabling of the Bill were 
made, countering which required effort. The 
AHRC initiated campaigns to promote the 
Bill amongst the people inside and outside 
Bangladesh, before the Bill was tabled on 10 
September 2009, right up to its enactment on 
24 October 2013. As a labourer in the drafting 
process, I decided to hold meetings with key 
professionals in Bangladesh in several home 
visits during this period. Several campaign 
materials were published by 

“Human rights groups have to 
increase the mass-awareness about 
the law criminalizing torture and 
custodial violence. Complaints of 

torture should be made consistently 

across the country, not only for 
seeking justice for heinous crimes 
like torture but also to diagnose 

the problems of the criminal justice 
machinery of Bangladesh.”

___________________

the AHRC and circulated widely to citizens, 
especially parliamentarians, professionals, 
and development partners. For example, at 
least ten thousand postcards were sent to the 
Bangladesh Prime Minister in 2010, urging 
her to enact the Torture and Custodial Death 
(Prohibition) Bill, 2009. In the public domain, 
lots of stickers, posters, and leaflets were 
disseminated reach out to citizens in the 
country. Besides this, the AHRC publicly 
released several exclusive reports and 
statements that were specifically shared with 
the international community, expecting their 
awareness and intervention in the process, in 
accord with their respective capacity. 

While the AHRC had been facilitating such 
a consistent campaign, one can imagine how 
much of a struggle Saber had to shoulder, as 
the responsible parliamentarian, inside and 
outside the parliament. 

Someday, hopefully, the people will hear 
these stories from Saber himself. 

Now, Torture and Custodial Death 
(Prohibition) Act, 2013, has become law in 
Bangladesh. It should enable the survivors 
of torture and the families having suffered 
custodial death make complaints and seek 
justice. But, if one considers the violence-
prone polarized politics largely responsible 
for weakening basic rule of law institutions 
in Bangladesh for political gains of the 
parties concerned, it is clear that tremendous 
endeavour from the people is required if 
Bangladesh is to avail the benefits of this Act.
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The nation should realize, its top priority, 
is in realizing that impunity and rule 
of law cannot coexist in a country; and, 
subsequently, if the culture of impunity 
persists and is strengthened, as Bangladesh’s 
records show in recent decades, democracy 
will never grow and justice will be non-
existent in society. Some buildings named 
courts, some people wearing gowns and 
hoods, will remain ridiculous specimens 
and species bent on extracting the people’s 
blood in the guise of ‘judicial formalities’. 
Administering ‘justice’, in its true normative 
sense, can only become visible when ongoing 
‘ceremonies of adjudication’ will be over. 

There is no shortcut to building a justice-
based society. Without institutions being 
thoroughly reformed – a fundamental 
precondition of building a nation, something 
Bangladesh has failed to do ever since 
it emerged on the global political map – 
progress cannot be made. 

The priority has to be thorough reform of the 
police, a torturous force, seriously lacking 
professional skill, attitude, and behaviour 
required to uphold law in the country. 
Bangladesh police are not a “people’s police”; 
by nature they belong to the ruling regimes; 
they run after money and assets at the cost 
of ordinary people’s blood; they don’t care 
about their dignity as human beings or as a 
servants of the State consuming taxpayers’ 
money. Complying with the subsequent 
ruling regimes’ intention, they remain busy 
in silencing the screaming voices of the 
people to ‘maintain order’, though mostly 
undermining and breaching the law of the 
land. The rulers guarantee impunity to the 
police, a key hurdle for people who need to 
express their bitter experiences, expressions 
of which could have helped the nation 
create knowledge about the real truth of its 
policing system. Neither the government nor 
the police has ever listened to public feeling 

about the police, which is why the police 
don’t know how to be ashamed. At the end 
of every day, the people face a shameless 
agency extracting people’s money, using 
torture, fabricated cases, illegal arrest, and 
arbitrary detention. The same stories of 
brutality are repeated endlessly across the 
country throughout years. 

These realities cannot change without drastic 
institutional reforms. The Torture and 
Custodial Death (Prohibition) Act, 2013, will, 
however, open one avenue for the survivors 
of torture and families of custodial violence 
to have their say recorded in public domain. 

But, even this job may not be easy unless 
few professionals, the lawyers, prosecutors, 
and judicial officers maintain the prevailing 
primitive mindsets of endorsing police 
brutality, directly or indirectly. The 
experiences of the complainants of torture 
cases in the past have been bitter, especially 
when the victims had to face challenges 
courtesy the non-juridical mindsets of 
Magistrates in Court, who have most often 
rejected the complaints against the police 
officers or acted in such a way as to make the 
complaints useless. 

The Magistrates must realize that the abuse 
of Section 197 of the Code of Criminal 
Procedure, 1898, in refusing to proceed with 
the complaints against the police or public 
officers, has been illegally done by them in 
the past, and under the new anti-torture law 
there is no scope of protecting perpetrators 
of torture and custodial violence. Judicial 
Magistrates are not ‘colleagues’ to 
perpetrator police officers, though both the 
Magistrates and Police get appointed by the 
government, when they adjudicate a case of 
torture. The judicial officers adjudicating the 
criminal cases, at least, the cases of torture 
and custodial violence, must not consider the 
uniforms of the parties involved in any given 
complaint. 
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Prosecution is not a service currently 
dedicated to upholding justice in Bangladesh. 
Rather, prosecutors are recruited from 
amongst activists of the ruling political 
parties, to act as the extended hands of the 
ruling regime and protecting privileged 
offenders, a feature of the ‘disposable 
prosecutorial system’. 

Similar is the situation of lawyers, who 
hardly have commitment to fight for justice 
in the cases of torture, with few exceptions. 
This can only follow in a country such as 
Bangladesh, where the Bar Council has 
degraded itself to the level of a mere club of a 
political party, not bothering to uphold itself 
as a statutory body to control and enhance 
the legal profession. And law schools are 
not sensitive to the impact of torture in 
Bangladesh either. 

These areas should be considered with equal 
importance in expecting the administration 
of justice in Bangladesh in all sort of criminal 
matters, let alone the cases of torture. The 
power-greedy and corruption-friendly 
politicians must give-up their feudal 
mindset of using torture for ‘controlling the 
opposition’ for political gains. 

Human rights groups have to increase the 
mass-awareness about the law criminalizing 
torture and custodial violence. Complaints 
of torture should be made consistently across 
the country, not only for seeking justice 
for heinous crimes like torture but also to 
diagnose the problems of the criminal justice 
machinery of Bangladesh. The experiences of 
the litigants and rights groups will contribute 
toward required reforms of institutions, to 
fulfill the basic principle of Bangladesh’s 
war-time government: equality, human 
dignity, and social justice. 

Does Bangladesh really want to fulfill these 
three dreamy ideals, today?

* Md. Ashrafuzzaman is a Bangladeshi human 
rights defender. He has been working for the 
issues of torture and custodial abuses for nearly 
two decades. Currently, he works as a staff 
member of the Asian Human Rights Commission 
based in Hong Kong.
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ARTICLE

WORLD  POVERTY
as a Human Rights Problem

by Michael Freeman

According to the World Bank, about 2.5 
billion human beings, or almost 40 per cent 
of the world’s population, live in severe 
poverty, while about 1.4 billion live in 
extreme poverty. Each year 18 million people 
die prematurely from poverty-related causes. 
This is one-third of all human deaths. Every 
day 50,000 people, including 29,000 children 
under the age of five, die from poverty. 
Poverty has been a matter of moral concern 
since ancient times. Only recently has it been 
considered a human rights issue. Is this new 
way of thinking about poverty justified? 
What difference does it make? What are its 
implications for public policy?

The connection between poverty and human 
rights was made by the United Nations in 
the preamble to its Charter, which reaffirms 
the dignity and worth of the human person, 
as well as fundamental human rights, and 
declares the determination of the UN to 
promote better standards of life for all. The 
Universal Declaration of Human Rights, 
adopted by the UN in 1948, promises, among 
other human rights, `freedom from want’, 
and places it in the context of human rights 
violations that `have outraged the conscience 
of mankind’. Article 25 of the Declaration 
states that everyone has the right to a standard 
of living adequate, among other things, for 
health, food, clothing, housing, medical care 

and necessary social services. In 1966 the 
UN adopted the International Covenant on 
Economic, Social and Cultural Rights. This 
includes the rights listed in Article 25 of the 
Universal Declaration and is legally binding 
on the states that ratify it. More than 80 
per cent of UN member states have ratified 
this Covenant. In 1993 the UN convened a 
World Conference on Human Rights, which 
was held in Vienna. The Declaration of the 
Vienna Conference, adopted by consensus 
by all UN member-states, affirmed that the 
existence of extreme poverty inhibits the full 
and effective enjoyment of human rights.

Although the UN had, from the outset, 
linked development with human rights, it 
treated them as distinct programmes. For 
example, the UN Development Programme 
and its Commission on Human Rights 
remained isolated from each other for many 
years. The World Bank made loans for 
development, but, until recently, rejected 
the suggestion that it has any human rights 
obligations. The governments of the rich 
countries had aid programmes, but never 
thought of these in terms of their human 
rights obligations. In the academic world, 
development studies and human rights 
are often studied in different departments 
within different disciplines. Development 
studies have been dominated by economists, 
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sociologists, and anthropologists; human 
rights studies by lawyers. The International 
Covenant on Economic, Social, and Cultural 
Rights remained neglected for many years.

During the Cold War, the former colonial 
countries often accused the West of economic 
imperialism. After the collapse of the Soviet 
Union the language of economic and social 
human rights became more common. When 
Mary Robinson, the former President of 
Ireland, became UN High Commissioner for 
Human Rights in 1997, she said that extreme 
poverty was the most serious form of human 
rights violation in the world today. In 2001, 
the UN Committee on Economic, Social, 
and Cultural Rights declared that poverty 
reflected a massive and systematic breach of 
human rights. This post-Cold War linking of 
poverty and human rights helped to bring 
the UN’s development programme closer 
to its human rights programme. In 2005 
the UN High Commissioner for Human 
Rights published Principles and Guidelines 
for a Human Rights Approach to Poverty 
Reduction Strategies, saying that a person 
living in poverty is one for whom a number 
of human rights remain unfulfilled.

In 2002 the German philosopher, Thomas 
Pogge, published an important book entitled 
World Poverty and Human Rights. Pogge starts 
with the facts of severe and widespread 
poverty throughout the world. Not only does 
a large proportion of the world’s population 
live in severe poverty while the rich become 
even richer, the cost of eradicating poverty, 
Pogge maintains, is surprising low: about 1.4 
per cent of the consumption expenditure in 
the rich countries.     

Pogge believes that the rich countries of the 
West have an obligation to eradicate world 
poverty, not from charity or humanity, but 
because they are partly responsible for that 
poverty in the following ways. Firstly, there 

is the harm done by Western imperialism. 
Secondly, international law, which has been 
developed primarily by Western states, 
recognizes the sovereign authority of all 
governments, even if they are undemocratic 
and if they violate the human rights of their 
citizens. (It should be emphasised that non-
Western governments value the principle 
of sovereignty as a protection against 
interference by the West). The principle of 
sovereignty grants to corrupt dictatorships 
two powers that Pogge calls the resource 
privilege and the international borrowing 
privilege.

The resource privilege empowers dictators 
to expropriate their countries’ resources, 
sell them on the world market, and hide 
the proceeds in Western bank accounts or 
in tax havens, or dispose of them otherwise 
to their, but not to their citizens’, advantage. 
Thus international law recognizes the 
property rights of political thieves and 
receivers of stolen goods. It also provides a 
strong incentive for coups and dictatorships 
in resource-rich countries. Instead of 
punishing human rights crimes, as they do 
at war crimes tribunals, the international 
community rewards them by doing business 
with dictators.

The international borrowing privilege 
empowers dictators to receive loans from 
the World Bank and other international 
institutions. The Charter of the World Bank 
requires it to lend on economic, not political, 
grounds, so that it is required to finance 
dictators, provided that they can meet the 
Bank’s economic loan conditions. The debt 
burden of poor countries is caused partly 
by the willingness of the international 
community to allow dictators to borrow 
large sums of money to spend corruptly. 
The World Bank has recently made `good 
governance’ a condition of loans, but `good  
governance’ is often interpreted as efficient 
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administration rather than respect for human 
rights. It should be said that developing 
countries tend to resist assistance that comes 
with conditions attached.

Thirdly, international law requires states to 
pay their debts, so that, if there is a regime 
change from dictatorship to democracy, the 
citizens of the democracy have to pay the 
debts incurred by the previous dictatorship; 
thus these citizens have to pay for their own 
oppression.

Fourthly, the policies of the World Bank and 
the International Monetary Fund have often 
worsened the conditions of the global poor.

Fifthly, the geopolitical policies of the 
major power have often supported corrupt 
dictatorships.

Sixthly, the world trade system is constructed 
by rich and powerful countries to protect 
their own economic interests, and this 
works against the world’s poorest people, 
who are not effectively represented in 
world trade negotiations. The rich countries 
spend several times more on subsidising 
their own exports, thus placing producers 
in developing countries at a competitive 
disadvantage, than they do on development 
aid. The World Trade Organization has no 
mandate to take human rights into account; 

Visualize the Global Poverty: Graphic courtesy: World Bank 
(For more details please visit at povertydata.worldbank.org/poverty/home/
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yet it has much stronger enforcement powers 
than any UN human rights body.

Pogge argues, therefore, that, since the rich 
have harmed the poor, the rich owe the poor 
compensation. Since the abolition of severe 
poverty would cost only about 1.4 per cent of 
the rich countries’ consumption expenditure, 
the fulfilment of economic and social human 
rights for everyone is not very expensive. 
Severe poverty could be abolished for a small 
fraction of the cost of the Iraq war.

Pogge’s theory has attracted criticism. The 
philosopher, Mathias Risse, for example, has 
argued that the international community has 
historically lifted the great majority of the 
world’s population out of extreme poverty, 
and most of this momentous achievement 
has occurred in recent times. For example, 
life expectancy in developing countries has 
increased from 44 to 64 in the past 50 years, 
more than in the previous 500 years. The 
World Bank claims that extreme poverty has 
declined from 41.6 per cent of the world in 
1990 to 27.5 per cent in 2005. Much of this 
poverty reduction has occurred in China; 
there has been poverty reduction in the rest 
of the world, but much less. Pogge replies 
that a decline in the number of slaves would 
not make slavery acceptable, so a decline in 
world poverty does not make that poverty 
acceptable. There is still a great deal of severe 
poverty, and therefore we have an obligation 
to eradicate it.

Pogge argues that we have an obligation to 
eradicate poverty insofar as it is `avoidable’ 
and if there is a `feasible’ way to organize 
the international community. However, 
economists who share Pogge’s goal of 
eradicating world poverty do not agree on 
how this can best be done, or even whether 
it can be done at all in the foreseeable future. 
There is, for example, much debate as to 

whether aid from the rich to the poor does 
more good than harm.

The eradication of world poverty is an urgent 
goal which, considered in the abstract, is not 
controversial. If the goal is not controversial, 
the means to achieve it are very controversial. 
It requires an understanding of global 
economics. Unfortunately, economists 
rarely take human rights into account. To 
make progress in eradicating poverty and 
fulfilling economic and social human rights, 
it is necessary for human rights activists 
to engage with economists. For example, 
they should study how international trade 
agreements and the tax avoidance schemes 
of multinational corporations may have 
negative effects on the human rights of the 
poor. It may be that some aid policies are 
counter-productive (fuelling corruption, 
for example) but it has not been established 
that well-targeted aid cannot contribute to 
poverty eradication.

Mary Dowell-Jones and David Kinley, in 
a recent article in the journal Ethics and 
International Affairs, have criticised the 
human rights community for failing to 
analyse the human rights implications of 
the current global financial crisis, and for 
failing to develop a `rights-based approach’ 
to debates about capital adequacy, liquidity, 
risk management, derivatives, leverage 
levels, financial modelling, credit ratings, 
bank supervision and algorithmic trading, 
issues, they say, that will shape the impact of 
the global financial system on human rights 
for years to come.

It is also almost certain that global climate 
change is hurting the poor more than the 
rich. According to the Global Humanitarian 
Forum, climate change is causing 300,000 
deaths a year, and will be responsible for 
500,000 deaths a year by 2030. Nearly 99 
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per cent of all deaths from weather-related 
disasters, and 90 per cent of total economic 
losses are borne by developing countries. 
According to a report by the International 
Food Policy Research Institute for the World 
Bank and the Asian Development Bank, 25 
million more children will go hungry by 2050 
as climate change leads to food shortages 
and higher prices for staples such as rice, 
wheat, maize, and soya beans. The children 
of 2050 will have fewer calories to eat than 
those of 2000, and the effect would be to wipe 
out decades of progress in reducing child 
malnutrition. The weak bargaining position 
of poor countries in trade negotiations is 
similarly true of climate change negotiations.

There are grounds for both pessimism 
and optimism about eradicating world 
poverty. Pessimists argue that development 
economists do not agree on the best strategies 
for reducing global poverty, and the 
commitments of rich governments in recent 
years have fallen well short of their pro-poor 
rhetoric. Some economists doubt whether 
any actions by the rich can make a significant 
impact on poverty: they point out that China 
has done more to promote economic growth 
and reduce poverty than any other country 
in recent years, and has achieved this with 
little help from the rich countries.

When the United Nations Organization 
was founded in 1945, most of the world’s 
people were still living under colonial rule. 
Since then the two most important events in 
world history have been the end of Western 
colonialism and the collapse of the Soviet 
model of development. The so-called neo-
liberal model of economic development has 
become hegemonic, although it is now in 
crisis because of its internal instability and the 
challenge of emerging economies, especially 
China. There has been progress in reducing 
poverty by some important measures, such as 

literacy, reduction in child mortality, and rise 
in life expectancy. The progress is, however, 
fragile. The crisis of Western capitalism is 
more than a short-term problem; it raises 
questions about long-term sustainability. 
The outcome of shifting patterns of economic 
and political power cannot be predicted. 
There are two particularly worrying features 
of the contemporary world. The first is the 
exclusion of the global poor from global 
economic decision-making. The second is 
the failure of the international community to 
take climate change seriously.    

The international human rights and anti-
poverty movements have placed world 
poverty on the agenda of international politics 
in the past 20 years with unprecedented 
success. Unfortunately, agendas do not feed 
the hungry and agendas change as the result 
of economic and political pressures. In 1948, 
the United Nations promised everyone an 
adequate standard of living. The promise 
is at best partially fulfilled. The struggle 
continues. The slogan for this struggle should 
be: be determined, but, also, be smart.

Michael Freeman is 
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INTERVIEW: TORTURE & OTHER INHUMAN PRACTICES

BANGLADESH
A Deteriorated System

Soldiers of the Rapid Action Battalion (RAB) in Bangladesh. According to the Bangladesh government, the RAB is an elite anti-
crime and anti-terrorism unit of Bangladesh Police. It was created on 26 March, 2004, and commenced operations on 14 April 
2004. Rights groups accuse the RAB of  illegal engagement in human rights abuse in the country. (AHRC File Photo)

Basil Fernando, Director Policy and Planning, 
Asian Human Rights Commission, recently 
spoke with a Bangladesh human rights activist 
(name withheld for security reasons). The activist 
has explored the challenges he has been facing 
in his work and has delineated a clear picture of 
human rights realities in Bangladesh.

Basil Fernando (BF): You come from 
Bangladesh. Can you describe what is going 
on?

Abdur Rahim (AR): What is going on now 
is near irreconcilable fragmentation and 
partition division of the whole society. It is 
expressed in abstract and obscure political 
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ideologies having no relevance to the history, 
culture, and the practical tasks that must be 
accomplished for democratic transformation.  
In terms of Constitution, we failed to come 
up with [a] process that could generate a 
democratic consensus, enabling an agreeable 
document that is at least determined to protect 
human rights. We know in every country 
there is political influence over the judiciary 
and legal system. This is very common, 
but political manipulation of judiciary is so 
conspicuous  in Bangladesh that one may 
say each and every torture in police custody 
is decided politically and executed through 
the judicial instrument called ‘remand’. We 
are now only talking about the lower courts, 
this is happening in the high court as well. 
In some neighboring countries, some local 
powerful people influence or are attached 
to the police and do something locally, and 
a local and personal feud nature of torture 
is going to happen in that situation. But in 
Bangladesh most torture is actually politico-
judicial torture. This is scary and has 
become a big challenge for the human rights 
movement of Bangladesh. You can say that 
most of the torture is decided and consented 
by our political executive. If they decide to 
make a person silent, they resort to torture. 
Or you can say it is to satisfy their vengeance.  

BF: So, what you are saying is that there is 
widespread torture and this is happening 
with the knowledge of the people at the top 
of the government, and any act of torture 
ultimately has a political cost. 

AR: The whole legal system, the judges, and 
the media, you name it, everybody knows. 
Political power and partisan interests 
manipulate the judges in such a way that 
the whole legal system becomes numb. 
Arrest does not means simple arrest. In cases 
of political arrest it become synonymous 
with remand. Judicial magistrates are 
not following any police procedural rule, 

Supreme Court ruling, or any related law, 
while granting police remand requests, 
and not considering the constitutional and 
human rights of the accused. Thus, remand 
has become license to torture. In practical 
terms, the magistracy has become an armed  
wing of the executive power of the Home 
Ministry. 

BF: This is an area on which I think you can 
tell us a little bit more. We see this in some 
other countries also, where the constitution 
becomes non-functional and the whole 
system is, as you say, dumb.

AR: Take the example of the latest, the 15th 
Amendment  of Bangladesh Constitution. 
They did it in such a way that for any critique 
on the Constitution, a sedition charge can 
be filed against you. Probably only two 
articles are left outside of total 153 Articles. 
Other than that, if you criticize any of the 
other articles legally you can be put to trial. 
And they are saying they did it so that no 
armed group can takeover state power and 
make any amendment in the Constitution. 
However,  all this is useless because the 
person or group, who is able to take over 
power by force can also make any change in 
the Constitution or write a new one. Making 
an amendment on unconstitutional takeover 
of state power cannot stop somebody from 
taking power if he decides to do so by force. 
Writing in the Constitution that you cannot 
do it does not matter. When somebody takes 
power, he can derive any Constitution or law 
from the very fact of power that has already 
been instituted. Nether theoretically, nor 
practically, power can be separated from 
Constitution or law. Our Prime Minister is 
trying to bluff us by saying “I made a stronger 
constitution so that no unconstitutional 
power can take over”. Actually, it is all 
pointless because she made the Constitution 
in such a way so that no one can make any  
critique of it,  or suggest to change it, i.e. 
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render it truly democratic. All the power is 
on her terms as  Prime Minister – in terms of 
executive power. In the Parliament she is the 
law maker. In the capacity of the President of 
her party,  she is the only decision maker. We 
have a specific law, Art. 70, which states that 
you cannot vote against your party decision 
in the parliament. If you do that, your 
membership will be automatically removed. 
It is indeed a constitutional dictatorship that 
produces dictators in the garb of democracy. 

BF: So, what you are saying is that, although 
there is a constitution, it does not really 
protect the right of anybody. 

AR: Yes, that is number one, but I am saying 
more than that. Number two is that courts 
have become the direct tools of executive 
power. Let’s take for instance, the editor of 
a newspaper. He was taken into custody 
because he published a corruption case 
against the government. Arresting a person, 
especially opponents, has become very easy, 
and it has become very common in the last 
four years. So let’s say if somebody associated 
with the government does not like somebody 
else for political reasons, having this person 
arrested is very easy. For instance, once, a 
person was granted and kept in detention for 
long 42 days and with several charges. He 
suffered diabetes. When it was understood 
that he could die of physical or mental 
torture, not even in 24 hours, but within 12 
hours he was granted bail, as the government 
wanted to make sure he did not die during 
custody. In short, arrest and release are both 
political acts. City Magistrate Courts operate 
under the guidance of the government. What 
the Home Ministry wants to be done, they 
just convert it. 

BF: When people are arrested in this way, are 
they also tortured?

AR: Yes. That’s what arrest means, and 

not that they will put you in a jail. If you 
are lucky, they will only take you to the 
detective branch office, which means minor 
torture. Then, there is another one called 
TIF cell, which is a combination of agencies. 
There  are accusations that they take you 
up and throw you on the floor, they pull 
you from your legs and break them. That 
editor I mentioned before, he was taken 
there and tortured severely. He was released 
temporarily from remand after 17 days, and 
they had to transfer him to jail hospital. One 
of our friends managed to visit him as a 
family member and after coming back from 
seeing him, he called a press conference 
disclosing the details on how this man 
appeared physically after that torture, being 
injured throughout his body. Actually, the 
editor was concerned about telling such 
things because police could file another case, 
take him again on remand, and torture him 
again and again.  

BF: That means, fabrication of charges is also 
very common. 

AR: Yes, very common and routine.

BF: Are there other cases you know?

AR: Yes, mostly political cases. And torture 
is retaliation and vindication of the fact you 
don’t like somebody’s political views or 
shouting. You have this person arrested and 
put under torture. I know of one person who 
was under torture in total for one month. 
Can you imagine? He is the president of the 
student wing of his party. He was taken on 
remand and after 10 days his leg was broken 
and he could not walk or sit anymore. 
When he was taken before the magistrate 
he was carried literally on the shoulder of 
3 or 4 policemen. The magistrate did not 
ask anything seeing his physical condition. 
He had seen him 10 days earlier, when he 
was arrested and taken to court as a normal 
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person, walking on his own, and after ten 
days it was clear that this guy was in pain, 
but the magistrate, not even out of curiosity, 
dared to ask: ‘what happened to you?’

BF: So, it is common that judges are 
insensitive to the problem of torture. 

AR: Yes. It appears justice is practically under 
the brief of the Home Ministry. Before sitting 
in court, it is as if  they are briefed about what 
to do. And their job is like that. I don’t think 
they even read or follow what is written about 
the case. And those are some blank sheets of 
paper, not the police rule prescribed form. 
The police submit their required remand 
and court just signs. It appears, their job is to 
giving consent and stamping the judicial seal 
to legalize  the police’s demand, forgetting 
the purpose of their office. They have killed 
the investigation procedure by signing in the 
papers which are not prescribed form. There 
is no safeguard. The whole state system has 
collapsed. There is no rule. 

In the political arena, in this environment, the 
entire society is politically divided. I should 
say it is sharply divided based on partisan  
ideology. Each party is very much excited 
about the idea of shaping the constitution on 
the basis of their partisan position.  And, as 
a reaction, other parties are contemplating 
to find the opportunity of doing the same. 
However, you cannot make a constitution 
based on partisan ideas that refuses to 
listen to others and is immune to criticism. 
The immediate important political task, 
therefore, rather the most important thing is, 
each party must have to say how they will 
treat their ‘others’. And then the common 
things and understanding among all the 
political groups, which will form a basis of 
consensus and the basis of fundamental right 
as well. In other words, each party has to 
think and propose what could be the basis of 
a political community, practicing which we 

could be together constituting into a State 
and remain constituted as such.  Only as a 
‘political community’, reaching to others to 
include within the fold, people may arrive at 
a Constitution that can hold them together 
and create the sense of obligation to protect 
and abide by it. You see, what’s going on in 
Egypt, leaving their ‘others’, the secularists 
outside, the Islamists are doing the same by 
saying ‘this is the constitution’. 

BF: Basically, the debate is all around 
ideology and nobody is thinking about a 
democratic state and the rule of law. 

AR: They don’t understand what constituting 
a State means and implies. They think that 
constituting a state means imposing their 
own partisan ideology and rule over other 
parties. Constituting a state means, despite 
different political ideological views coming 
to an agreement to form the basis of the state, 
ensuring fundamental right and how state 
institutions should be built to protect the 
rights of the citizens. You can compete and 
fight with each other on ideological grounds, 
you can criticize others - no problem, but 
it should be done maintaining the political 
rules of the game and without applying force. 
Constituting a state is one thing, fighting 
for ideology is another thing. 

BF: So what is happening is that the main 
focus is on fundamentalism but not on how 
to establish a state apparatus. 

AR: No, they are not interested in creating 
an inclusive polity, and actually they believe 
they will find a solution to the ideological 
and partisan divisions only by eliminating 
the opposite group. And I mean, physical 
elimination. 

BF: And this idea of physical elimination, 
how does it get reflected in terms of torture, 
extrajudicial killings, and disappearances? 
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AR: Against Islamic groups, the secularists 
talk to torture them very openly, because 
they justify torture for people belonging to 
the other ideology. All the opponents who do 
not share same views are considered  inferior 
and therefore they deserve to go through 
that suffering. And this sort of argument is 
very open in every media in the society, on 
facebook for instance, and entitles opponents 
to do the same to them. Obviously, with this 
attitude you cannot form a state. You must 
share certain common values, law, common 
understanding. On the other hand, Islamists 
have an understanding of themselves as 
a theological community only, not that of 
comprising a state. Forming a viable political 
community is possible only if there is rule 
of law and a sense of justice to ‘others’ with 
whom you intend to remain politically 
related to in one society. If you deny  justice, 
you cannot go on because it is at the center, 
the foundational  aspect of a societal bondage. 
Justice is not a legal notion only. It is moral, 
ethical, and cultural and, perhaps, cannot be 
separated from the history of a society. 

BF: Anywhere, justice begins with a 
complaint mechanism. How does the 
complaint mechanism work in your 
country? Suppose you have, for instance, a 
land dispute, or somebody gets assaulted or 
something like that. If you go to the police 
station to complain, will your complaint be 
handled properly?

AR: I have to take a ruling party leader 
with me only then the police will intervene. 
The police complaint mechanism is also 
politicized. Or, I can go to a magistrate and 
complain about the police, but, again, his 
consideration will depend on whether I 
have connections with some local political 
leader or not. Or, they may take a case, 
but simply leave it there. So, the powerful 
ones take over the legal system. However, 
at the fag-end of the government, there are 

lots of disputes among themselves. At the 
beginning, state power was used against 
the political opponent to marginalize them. 
Now it is a fight among the different factions 
within the ruling supporters themselves, 
and it is a natural consequence, as there are 
no established rules, no established justice 
system. 

BF: Does this also mean, that there is lots of 
extortion? 

AR: Yeah, definitely. This is very common. 
Without money, you cannot do anything. 
And for police, It is a new business 
opportunity. Let’s say a opponent’s political 
program is there, and the police are ordered 
to arrest some opponent people. At the 
central and district level, police officers will 
operate under the political shelter. They 
will arrest the wanted person and some 
random ones as well. And then police will 
also ask for money from that person, saying 
that if he pays, he will not be tortured. It’s 
not money for being released but money 
for not being tortured. The police can arrest 
anybody out of nothing, and for insignificant 
charges. Therefore, police ask for money also 
to reduce the charge against the arrested 
person, to minimize the false case. People 
who are very poor, don’t have money to 
pay, and yet are arrested and demanded to 
pay. And these poor are the people who are 
suffering the most in the dysfunctions of the 
system. Recently, a deputy commissioner 
of a detective branch has been arrested 
because he sent two subordinate officers 
to ask for money from a businessman. This 
businessman happened to be a friend of a 
ruling Parliament member, who complained 
about this extortion and this is why the whole 
case was exposed. 

BF: Other than these cases which become 
known, are there other cases to your 
knowledge in ordinary life? 
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AR: Let’s say an ordinary worker, who knows 
nothing about politics, and who is going 
back home at the end of his working day, he 
may be easily arrested. And his family has 
to search for him in different police stations 
and once they find where he is detained, they 
will be asked for money.  

BF: And what is the general perception of 
bribery in Courts? 

AR: Oh, huge. According to the TIB 
[Transparency International Bangladesh] last 
year, the number one corrupted people were 
police men. This year they are politicians 
[Parliament members], and after them the 
people working in the legal system. However, 
this data is based on public perception. 

BF: So, suppose you have a problem with 
somebody who tries to claim your land. 
What do you do?

AR: You cannot do much, and it all depends 
on your political side/linkage. Or, if you are 
in a city and it’s a matter of class. Compare 
the capital city with rural areas in particular, 
it is very difficult to hold your property. But 
the common thing is, somehow you need 
social linkages, otherwise you cannot save 
your property. These political influences 
determine many factors. In our country 
everything is politicized, Let’s say a member 
of the ruling party is arrested, the other 
members will go in group to the police 
station, encircle it, and force the OC [Officer 
in charge] to release that guy.  

BF: Is it like your politicians have their own 
gang rules? And the strength of a person is 
not the law, but a physical strength, based on 
people and connections? 

AR: Yes, and now in Universities, especially, 
you have to have your arms group 
[supporter student group], and they do it 

very openly. Sometimes next day morning 
in the newspaper you can identify them with 
membership and pictures of the members. 
And still our Ministers will say ‘they are 
good guys, no problem’.

BF: And how does this context affect girls 
and women?

AR: Huge number of complaints of rape. 

BF: And what happens in cases of rape 
complaints at police stations? 

AR: Actually, before this government, there 
was a good reform, with the registration and 
consideration of every rape case reported. 
And some remedies were also there. But, 
under this government, those good things 
have been taken away. The old social bonds 
that we had has been completely broken and 
now the local political leaders are the bosses 
of the police stations. And now we are facing 
a huge number of student or girls teasing 
and harassment cases. 

BF: Suppose the parents of a girl who has 
been kidnapped come to you, and you are a 
normal citizen and these parents ask for your 
help. What can you do? 

AR: It depends. I would have to look for a 
political support. Because if I go somewhere 
on my own, let’s say to the local police 
station, it will stop there. Whether the police 
do something or not seriously depends on 
connections and linkages.  A normal citizen 
is completely powerless. That’s why I think 
we are an exception in the subcontinent. 
I understand common issues are, in our 
continent, related to enforcement agencies, 
how they behave, they work –  we know 
these things. In India, Pakistan, Sri Lanka, 
it is the failure of the institutions, because 
they are not used to, they don’t know, they 
don’t receive trainings, you can blame all 
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these things. But in Bangladesh it is a little bit 
different, because we have the added factor 
of the heavy political influences. 

BF: Was the situation like this since the 
very beginning, since the moment of the 
separation? 

AR: No, I would say that in the last 5 years 
it has completely deteriorated. Before, 
our complaint making mechanism and 
investigations were comparatively better, 
as well as our judges and Supreme Courts. 
In the last 20 years, if you see somebody 
appointed as a judge, it is completely a 
political issue and they are doing it openly 
without covering it. There is a give and take  
system, and after their appointment, judges 
are told what they have to say or do and what 
sort of judgments they have to give. In a trial, 
you need to have a prosecutor who puts up a 
charge, a defender who defends, and a judge 
who judges; ideally all unrelated to each 
other. And when any of the two parties are 
together, there can’t be a real judgment. But 
in Bangladesh they broke this ideal, the basis 
of a legal system. Sometimes, they pretend 
and show the people that there is discontent 
between the two parties in the court, that 
they have disagreements very strong and 
different arguments. 

BF: At this moment, do you see a way out?
 
AR: The whole legal system is crushed, 
eroded and broken. Our State is not functional 
in the sense it is not acting for the protection 
of citizen’s fundamental right, and I mean it. 
The only solution would be to constitute our 
state again based on fundamental human 
rights and relevant institutions to protect the 
citizens from the abuse of the state. 
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COLUMN: ARROW ON THE DOORPOST BY RON JACOBS

The Lies of Power
 &

The Powerful

On January 15, 1973 Richard Nixon 
announced a halt to offensive operations 
by US forces in Vietnam. Twelve days 
later a peace agreement was signed in 
Paris between the United States, northern 
Vietnam, the US client regime in Saigon, and 
the Provisional Revolutionary Government 
(PRG) of southern Vietnam. This agreement 
called for an immediate ceasefire and called 
for the Vietnamese to negotiate a political 
settlement regarding the fate of southern 
Vietnam. 

The January 15th agreement was the same 
as one that Saigon had refused to sign three 
months earlier. It was also not that different 
from the agreement proposed by the PRG 
in 1969. The three month period before the 
January 15th date saw some of the heaviest 
bombing of the entire conflict by the United 
States Air Force. I vividly recall listening to 
the news broadcasts on Armed Forces Radio 
and watching the German telecasts reporting 
the bombing. Cynically called Operation 
Linebacker II by the Nixon administration, 
it is estimated that this particular round 
of carpet bombing killed more than 1,600 
northern Vietnamese civilians, including 
over 200 at Hanoi’s Bach Mai Hospital 
alone. I personally attended two protests 
in Frankfurt am Main against the so-called 
Christmas bombings. Similar protests 
occurred around the world.

The peace agreement did not stop the war. It 
did provide Nixon and Kissinger with a way 
to complete their policy of Vietnamization. 
US troops began to be withdrawn at a 
greater pace and southern Vietnamese troops 
(ARVN) began to replace the withdrawing 
forces. US forces were officially only serving 
as advisors. As any G.I., sailor, or Marine 
who was stationed in Vietnam after the 
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peace agreement was signed, the war did 
not end. However, any will to fight that 
remained amongst southern Vietnamese 
forces was rapidly fading. Friends of mine 
told me stories of outright refusal of orders 
by entire units. Others told me that their 
bosses told them to “just stay out of sight and 
stay alive.” The official word was that no US 
combat soldiers remained in Vietnam after 
March 1973. The truth is that US soldiers 
and Marines continued to get shipped off to 
Vietnam and many of them were involved 
in combat situations. Reflecting the mood 
among US voters, Congress cut off all official 
aid to the Saigon government in 1974.

A young man I know recently joined the 
US Marines. While I do not know his actual 
reasoning, I assume (through conversations 
with his father and the young man), those 
reasons included a desire to prove his idea 
of manhood, a sense of patriotic duty, 
and a personal promise he made when his 
stepbrother was wounded in Afghanistan 
in 2006.  Of course, his stepbrother was in 
the Marines himself for similar reasons.  
The dynamic is repeated around the world 
wherever an invasion force is required by the 
powers that be. 

The world has been told repeatedly by 
military and political authorities that all US 
troops will be out of Afghanistan. Other 
foreign troops will also vacate the country. 
Yet, the young and new Marine I write of has 
been told he will most likely be in Afghanistan 
by the winter of 2014-2015. It seems unlikely 
he will be going there in a non-fighting role. 
He is, after all, infantry. The folly of the 
Great Game will continue to be visited on 
the people of those ravaged lands. Even if 
regular US troops are removed, thousands of 
Special Forces and Marines will continue to 
kick down doors in an elusive search for an 
enemy they risk creating every time a home 
is entered without invitation. 

“I wonder what stories will be 
provided when Dick Cheney and 
those whom he associated with 

die. My pen stands ready to 
rebuke them.”

__________

In Pakistan, which is the other officially 
recognized nation that the Pashtun people 
inhabit, the war crimes perpetrated by 
unmanned drones piloted by a uniformed 
human at a computer somewhere in 
the United States continue. We are both 
responsible for the tragedies and capable of 
demanding they end.  Like the decade long 
armed occupation of Afghanistan, we in the 
West go about our business.  Our defense 
budgets (which have little to do with defense 
and much to do with war and occupation), 
keep pace with the rate of profit in markets 
and bourses, while our economies stagnate 
for everyone else. The far right in many 
western nations, whether they parade under 
the banner of Greece’s Golden Dawn or 
the United States Tea Party, pretend to be 
populist and in favor of the rights of the 
individual property owner. In reality, their 
programs, like those of fascists in the past, are 
programs designed to enhance the economic 
and political power of a few corporations. In 
the West, these groups scapegoat non-whites 
and racial minorities. In other parts of the 
world, they take their rage out on religious 
and ethnic minorities. The result is the same.

Hundreds of people have been killed in 
sectarian violence over the past few months 
in Iraq.  The carnage and its perpetrators 
involved are related to those who unleashed 
a similar bloodbath in the wake of the 2003 
US invasion—a blood bath that reached 
gruesome proportions in terms of deaths 
and the nature of those deaths in 2006-2007. 
The primary difference between then and 
now is that the role played by Washington is 
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less obvious or apparent. Make no mistake, 
though, some of the responsibility for the 
ongoing carnage can be placed on the men 
and women who engineered the invasion 
and occupation of that nation over the past 
decade.  Like their cousins in Afghanistan 
and Pakistan, the Iraqis continue to pay in 
blood and despair for the arrogance, hubris 
and wanton disregard for human life casually 
dismissed by those whose calculations 
perpetrated it.

Instead of justice for the victims of those 
calculations, the bureaucrats, generals, 
industrialists, and politicians 
responsible collect retirement 
checks, dividends, and 
accolades from their 
countrymen. General Petraeus 
plays professor at a college in 
New York and, when protesters 
confront him with his deeds, the 
college closes down a student 
organizing center, prosecutes 
the protesting students, and 
begins proceedings to ban 
any more protests on campus. 
Dick Cheney, perhaps the 
man most responsible for the 
butchery referred to above, 
has begun a speaking tour that 
includes not only his ravings 
justifying said butchery, but 
also further crazed speculation 
that “terrorists” were going to 
hijack his pacemaker and rig 
it to kill him.  This paranoia is 
on par with that of Hamlet’s, 
yet it is without the Prince’s 
eloquence or majesty.

When Richard Nixon, one 
of history’s greatest mass 
murderers, finally left his 
temporal shell, opponents 
and friends, reporters and 

politicians, all came to sing his praises. He 
did not deserve any of them, yet the rulers 
always seem to circle their wagons in an 
attempt to maintain the myths they want 
us common folk to believe. I wonder what 
stories will be provided when Dick Cheney 
and those whom he associated with die. My 
pen stands ready to rebuke them.
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After the general elections of May 2013 it was 
expected that the new government would 
perform better than the previous one led by 
Zardari, particularly in terms of providing 
fundamental and basic rights. Zardari’s 
government made positive legislations in 
terms of women rights, honour killings, acid 
attacks, and sexual harassment at the work 
place. Legislation on domestic violence was 
introduced though not passed. The Zardari 
government did improve the laws on labour 
rights and enhanced basic salaries, and all 
the amendments made by the successive 
governments in the Constitution were 
removed and the 18th amendment was 
introduced with a consensus to allot greater 
provincial autonomy. 

PAK DEMOCRACY = DRACONIAN LAWS

However, his performance in governance 
failed in terms of basic problems, such as the 
continuous rise in the cost of living, prices 
of goods used on a daily basis, petroleum 
products, and shortages of electricity and 
natural gas. The government was accused of 
gross corruption and the courts took action 
against the ministers and prime ministers. 
People breathed a sigh of relief after the 
defeat of Zardari’s political party – the 
Pakistan People’s Party – and hoped that 
they would see vast improvements. 

It was hoped that the new Prime Minister, 
Nawaz Sharif, would have learnt from his 
past mistakes – he was elected as prime 
minister on two occasions and had tried 
to run the government according to his 
personal whims. During his previous terms, 
he made laws which were detrimental to the 
fundamental and constitutional rights of the 
people of Pakistan. He also created military 
courts and conducted a military operation 
against an elected government. 

Sharif, in his second term, wanted to assume 
all power, and introduced legislation to 
become the Ameer-ul-Momeneen, the leader 
of the all Muslims. This would have given 
him the power to govern like the Muslim 
rulers of old who had unlimited powers. The 
Senate passed the legislation but the National 
Assembly refused to accept his initiative. 

However, he has continued with his old 
plan and revived autocratic practices since 
assuming power in May 2013. Within a 

COLUMN: COMMENT, BUT NO COMMENTS BY BASEER NAWEED
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short time of being elected Prime Minister, 
he attacked the Ministry of Human Rights 
that had been established by the previous 
government. He merged the Ministry of 
Human Rights with the Ministry of Law and 
Justice thereby denying victims of human 
rights abuse access to air their grievances. 

In fact, the mandate of the Ministry of Law 
and Justice is to defend laws and represent 
the state in courts on all matters including 
those pertaining to human rights violations 
by the state. On the other hand, the mandate 
of the Ministry of Human Rights is to redress 
the grievances of the survivors and victims’ 
and to protect and safeguard the rights of the 
people and their interests. 

The Ministry of Human Rights was the only 
hope for the survivors of gross human rights 
abuse and Sharif quickly dashed the hopes 
of the people. It is important to mention 
here that the former Ministry of Human 
Rights had started to draft a law against 
torture, custodial death, and enforced 
disappearances. With the merger of these 
two ministries these efforts have been in 
vain. 

The Ministry of Human Rights had also 
introduced the draft proposal for the creation 
of a National Human Rights Commission 
(NHRC), under the UN International 
Covenant on Civil and Political Rights 
(ICCPR), when the previous government 
ratified the Covenant in 2010. That step the 
government undertook to comply with the 
obligations of the ICCPR. The legislation 
on the NHRC had the finest features when 
compared to similar legislations in third 
world countries, with elected representatives 
at every tier of the commission and 
the commission having the power of 
investigation. The Sharif government has 

made it a redundant body and stopped the 
formation of its once promising structure.

In the recent days, Nawaz Sharif has passed 
two draconian laws, bypassing Parliament 
with ordinances, within a short period of 
less than two weeks, ostensibly, to combat 
terrorism. However, in the actual sense 
Sharif has taken shelter behind the ruse of 
combating terrorism to implement his hidden 
agenda of a unilateral form of government, 
similar that pushed for in his previous terms.

The culture of ordinances was introduced 
by the military governments, which the 
civil governments have been happy to 
replicate. The culture of dictatorial regimes 
of military rulers is being emulated by the 
civilian governments. Avoiding lengthy 
parliamentary debates, the ordinances take 
immediate effect; an ideal situation for an 
autocratic way of governance.

Through these ordinances, the government 
has, in effect, given legal protection to 
the rampant practices of disappearances 
and extrajudicial killings in Pakistan. 
Disappearances and extrajudicial killings 
have reached alarming levels in the country. 
Since the year 2000, hundreds of thousands 
people have gone missing. Similar numbers 
of people have been killed extrajudicially 
in detention centers, torture cells, and in 
broad daylight. Extrajudicial killings by law 
enforcement agencies are a routine practice, 
used without compunction by the police, the 
Frontier Corps, and the Pakistan Rangers. 
Providing greater powers through the two 
ordinances “to restore sense of security, 
overarching issues related to the security 
of the people and swift justice” now means 
that nobody in Pakistan is safe from these 
agencies.
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Both the ordinances are in blatant violation of 
the Constitution of Pakistan and in particular 
Article 8 which states the following:

“...Laws inconsistent with or in derogation of 
fundamental rights to be void”.

The first ordinance was promulgated 
on October 11, 2013. It has amended the 
Anti-Terrorist Act, 1997, and curtailed 
the fundamental rights of citizens. Now 
the government has gone ahead and 
promulgated another ordinance on October 
20. This one is called “Pakistan Protection 
Ordinance.” It hands even greater powers 
to the law enforcement authorities (LEA). 
Now LEA officers can enter and search any 
premises without warrant and confiscate 
any property without permission from any 
lawful authority.

The ill-intentions of the government have not 
been disguised. Parliamentary and thereby 
open debate on the provisions of law has 
been avoided in order to unilaterally push 
through these decisions. Both ordinances are 
manifestly ultra virus and unconstitutional.

The October 11 ordinance, which amends 
the Anti-Terrorist Act, 1997, provides 
extraordinary powers to LEA. It allows LEA 
to detain suspects up to three months, and 
thereby to curb the process of fair trial by 
such long detention. It allows for conviction 
on the basis of incriminating text messages, 
phone calls, and emails. It grants LEA powers 
‘to shoot on sight’. Telephones and internet 
facilities can be freely tapped and monitored. 
The ordinance has become a grave threat to 
the right to privacy.

The October 20 ordinance, ‘Pakistan 
Protection ordinance’, covers issues related 
to the security of the people and attempts to 
clamp down on anti-state elements with swift 
justice and timely LEA action. This ordinance 

allows the constitution of joint investigation 
teams so investigations by security agencies 
and police can be conducted into all heinous 
crimes.

Under the October 20 ordinance, LEA – 
including police, military and para-military 
forces, Pakistan rangers, Frontier Corp and 
Frontier Constabulary – would be able to 
enter and search any premises without 
warrant. The arrested suspects would not 
be entitled to bail. These forces, can, on 
suspicion, confiscate property, arms, and 
other household goods without permission 
from any lawful authority. And anyone 
found guilty of resisting the enforcement 
of law or legal process will spend 10 years 
behind bars.

Separate police stations will be designated for 
professional and expeditious investigations 
of specified crimes. The cases will be 
prosecuted by federal prosecutors – a new 
force of prosecutors will be created, parallel 
to the existing prosecution branch. And 
special jails have been designated to detain 
hardened criminals.

The government has been authorised to 
create a parallel judiciary through these 
ordinances. Anti-Terrorist Courts and special 
prosecutors for terrorist crimes are already 
in operation. However, through the October 
20 ‘Pakistan Protection Ordinance’, the 
government will make “special courts and 
special prosecutors” to protect the country. 
By issuing these ordinances, the government 
has made the courts under the Constitution 
redundant.

The ordinances are also against Article 24, 
which guarantees the rights of property and 
denies the right of government to confiscate 
any lawful property.
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They are also against Article 10 of the 
Constitution which provides safeguards from 
illegal arrest and detention. The right to fair 
trial is also guaranteed in the Constitution. 
But these ordinances are fundamentally 
against that right too. 

The government, instead of reforming its 
criminal justice system to enable speedy trial, 
fair investigation, and proper prosecution, 
has given inordinate power to police, 
military, and other law enforcement agencies 

to restrict fundamental rights of the people 
in the name of fighting terrorism.

It must also be understood that terrorism 
cannot be overcome by the introduction of 
draconian laws. Rather, they will generate 
more terrorism in manifestly different forms. 
The promulgation of the two ordinances 
negates all procedural guarantees in 
the Criminal Procedure Code and the 
Constitution.
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Last month, Sri Lanka’s Minister of Child 
Development and Women’s Affairs 
announced that he wants child rapists/
abusers to be publicly caned.  

Child abuse/rape is a growing menace in Sri 
Lanka. According to a recent UNICEF study, 
a key cause for this problem is inadequacies 
in existing laws: “The procedures for 
investigation and prosecution of child abuse, 
witness protection and support for the victim 
are grossly inadequate…. The entire system 
needs to be assessed and rebuilt, through all 
the stages, with efficiency as a key priority…”  

Violent Solutions
A new law to protect children, scheduled 
to be tabled in parliament within the 
year, reportedly fails to deal with many 
of the existing weaknesses and loopholes. 
According to unnamed official sources, 
“provisions for witness protection and 
special procedures to deal with child 
rape cases were not among the new 
recommendations” . Clearly the Minister of 
Child Development and Women’s Affairs 
has left many a non-violent stone unturned 
in his efforts to protect children. A cruel, 
unusual and archaic mode of punishment 
seems to be his preferred choice to deal with 
the abomination of child rape/abuse. Instead 
of laws to expedite justice and measures to 
help the victims, he wants violence to be met 
with retaliatory violence, suitably legalised. 
He also wants the punishment to be meted 
out in public, thereby turning the retaliatory 
violence into a mass spectacle of blood-lust 
and hatred, a gift to the brute in man. 

What is the next step down this path to our 
common uncivilised past? Public-stoning of 
selected criminals? 

The Minister’s recommendation is just 
one more indication of the growing 
Lankan predilection for violent solutions 
of ‘an-eye-for-an-eye’ variety. Revenge is 
becoming all the rage; retributive violence 
is excused/approved across officialdom, 

COLUMN: GERMINAL BY TISARANEE GUNASEKARA
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apex downwards. In his recent Al Jazeera 
interview, President Mahinda Rajapaksa 
sought to excuse incidents of mob-violence 
against minority communities by depicting 
them as understandable responses to ‘crimes’ 
in general and ‘child rape’ in particular: 

“Why were they attacked? Now see… Seven 
years old (sic) girl was raped. Then naturally 
they will go and attack them whether they 
belong to any community or any religion…”  

In a speech to the troops, the new Army 
Commander too advocated lethal violence 
as the preferred response to extremists who 
advocate separatism: “…if they…become 
extremist, if they try to divide the country, 
it is not the country which will become 
divided but their heads from their bodies” 
. Once again an archaic and brutal mode of 
punishment – decapitation – is being upheld 
as the ideal solution. 

The country’s controversial new Chief Justice 
is another votary of this predisposition for 
violent solutions. Dismissing a fundamental 
rights petition, by the father of detainee 
Ganeshan Nimalarauban who was killed 
during the Vauniya Prison Riot, the ‘Chief 
Justice’ said, “Terrorism must be dealt 
with strongest possible way just like in 
Chechnya. Nimalarauban is a terrorist and 
how else should he be treated?”  Ganeshan 
Nimalarauban was never charged in a court 
of law, let alone convicted. Yet the country’s 
‘Chief Justice’ upended the maxim ‘innocent 
until proven guilty’ and pronounced the 
terrorist-suspect a terrorist, deprived him of 
basic rights and justified his brutal murder.

In the wider society, this enthronement of 
a violent meme by the President, the Army 
Commander, and the Chief Justice passed 
unnoticed. It did not create a furore even in 

the political opposition.  

When the President, the Army commander, 
and the Chief justice of a country publicly 
justify / advocate violent solutions, and when 
their anti-democratic and anti-civilisational 
pronouncements pass unchallenged by the 
Opposition, can justice or mercy survive, at 
the systemic or societal level?

The New Meme 

Albert Camus warned that “bloodshed…is 
an alcohol that eventually intoxicates like the 
headiest of wine” . 

When the long Eelam War ended there was 
hope that Sri Lanka will be able to hobble 
away from its bloody past into a less violent 
and more tolerant future. Unfortunately, 
post-war Sri Lanka seems to be heading in 
an antithetical direction. 

The myth that the military is the ideal 
problem-solver is gaining ground as part 
of the continuing process of militarization 
of civil spaces. Society’s innumerable and 
complex problems are reduced to indiscipline, 
over-tolerance, and an obsession with 
‘rights’. These are depicted as corrupting 
‘Western values’ in contradistinction to 
organic ‘ancient’ and ‘Eastern’ mores. An 
anti-Enlightenment ethos which idealises 
mindless obedience – and vengeance against 
those who err - is becoming de rigueur, 
top downwards. The public advocacy of 
an archaic punishment by the Minister of 
Child Development and Women’s Affairs is 
symbolic and symbiotic of this new meme, 
which represents a return to a time when 
violence was the norm and brute force the 
preferred vehicle of justice.
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Human Rights and non-retributive justice are 
essential corollaries of political democracy. 
They have no place in a country which is 
in transition from an imperfect democracy 
to a familial oligarchy. Given the nature of 
their political project, it is natural that Sri 
Lanka’s rulers regard these leftovers from 
a dying past with fear and dislike. These 
are impediments and burdens which must 
be gutted. What better way to do so than 
to enthrone a new meme which advocates 
the virtues of violence, as the best, first, and 
unfailing solution to any problem?

1. The Sunday Leader 29.9.2013
2. http://www.unicef.org/srilanka/2013_Child_

Marriage_Case_Studies.pdf
3. http://www.iede.co.uk/news/2013_3179/new-

laws-may-fail-protect-children-sri-lanka
4. https://www.colombotelegraph.com/index.php/

video-talk-to-al-jazeera-mahinda-rajapaksa-this-is-
all-propaganda/ Incidentally, the President was 
either lying or he was grossly misinformed. None 
of the anti-minority attacks happened in response 
to a ‘child rape’ accusation.

5. http://www.bbc.co.uk/sinhala/sri_lanka/2013/
 10/131015_armychief_audio.shtml
6. https://www.colombotelegraph.com/index.php/

de-facto-cj-exposed-himself-in-the-worst-possible-
manner-in-courts/

7. Resistance, Rebellion and Death
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Human Rights Armies
 WHEN WAR DETERS LAWS

COLUMN: THE  CORRECTIONIST BY BINOY KAMPAMARK

Con Coughlin has permanent war fever.  
He is an authority – or at least something of 
one – on Winston Churchill, though most 
British writers who fancy history are bound, 
at some point, to make a claim on Britain’s 
prime minister. That war fever struggles 
with certain legal impediments. At least, 
for Coughlin, they are impediments, those 

nasty judges, nuisance-making civil rights 
activists, and complainants who wish to 
hold the army accountable for abuses on the 
battlefield.

Coughlin’s rebuke is the oldest in the manual 
of illogical counters.  The enemy misbehave, 
so we must misbehave as well.  Shred a few 
conventions here and there – what’s a few 
human rights protocols between friends and 
enemies other than subject matter that can 
be discarded?  “It is a well-known fact that 
the al-Qaeda handbook urges its followers to 
exploit the West’s liberal legal system to sow 
discord”.1   

This is the logic that extends as far as the 
torture memoranda of Jason Yeo, who 
argued, rather infamously, that the Taliban 
could not be afforded the same protections 
of the Geneva Conventions because of their 
lack of formal military uniform. More to the 
point, they did not fight conflicts “like us”.  
The road to Abu Ghraib and Guantanamo 
Bay is terribly short, especially when legal 

1 Con Coughlin, “We can win wars against the 
Human Rights Army,” The Telegraph, Oct 18, 2013.
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exceptions are taken to be the inbuilt rule of 
military operations.  

The legal actions against the military, 
according to Coughlin, “have certainly 
had the effect of damaging the morale of 
our service men and women who, quite 
apart from accepting the risks involved in 
undertaking combat operations, must now 
face the prospect of having to justify their 
actions before a court of law.”2  

This is revealing.  Courts of law – and law 
generally – would seem to lie in a celestial 
plane relative to the dirtied smudges of the 
battlefield, the muck that best stays where 
the courts can’t reach.  The clue here: human 
rights, at least for those opposed to “human 
rights armies” do not exist in battle, especially 
against a foe who operates by different rules.

It is a convenient fiction to believe that 
human rights have no part to play in the 
laws of war. It is true that hardened realists 
claim that texts matter little when the blood 
is flowing and the shells shattering. Bullets 
have no moral implications, though their 
users are bound to a bundle of ethical 
considerations. Not so, claims the irritated, 
righteous frothing Coughlin, who finds the 
civilians an irate, meddling bunch. 

More to the point, such law mad civilians are 
disturbing the peace by being accessories to 
suspects who wish to use law to subvert the 
military.  This process has given birth to the 
term “lawfare” and is particularly exciting 
to such individuals as Brooke Goldstein and 
Aaron Eitan Meyer who write books such as 
Lawfare: The War Against Free Speech:  A 

2 Coughlin, “We can win wars against the Human 
Rights Army.”

First Amendment Guide for Reporting in an 
Age of Islamist Warfare.  

The aim of the Lawfare Project, a U.S. based 
entity run by Goldstein, describes the aim 
of “protecting against the politicisation of 
human rights.” The organisation explains 
lawfare as “the use of the law as a weapon 
of war” with specific reference to “the abuse 
of Western laws and judicial systems to 
achieve strategic military or political ends.”3  
The nature of such language should leave 
the reader in little doubt: there are superior 
laws, notably those minted in the vaguely 
described “West” and these are being 
undermined by a sinister force that wishes to 
use laws in the name of rights to undermine 
the premise of rights to begin with. Woe to 
security, in other words.

The term “lawfare” started coming into 
prominence even as the first interrogators 
started cutting their teeth in the aftermath 
of the September 11, 2001 attacks on the 
United States.  Law becomes “a substitute 
for traditional military means to achieve an 
operational objective.”4 Neoconservative 
lawyers such as David Rivkin and Lee Casey 
argue that legal rules furnish the means to 
“gain a moral advantage over your enemy in 
the court of world opinion, and potentially a 
legal advantage in national and international 
tribunals.”5  John Yoo, formerly of the Office 
of Legal Counsel during the years when 
President George W. Bush was at the helm, 
titled a work from 2006 as War by Other 

3 The Lawfare Project, “Lawfare: The Use of Law as 
a Weapon of War,” www.thelawfareproject.org/
what-is-lawfare.html.

4 Charles J. Dunlap, Jr., Law and Military Interventions: 
Preserving Humanitarian Values in 21st Century 
Conflicts, Working Paper (Boston, 2001). 

5 Scott Horton, “State of Exception: Bush’s War on 
the Rule of Law,” Harper’s Magazine, July 2007, 
www.harpers.org/archive/2007/07/0081595.  
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Means, suggesting that the legal world 
is itself underwritten by rules of power 
susceptible to manipulation.6 Indeed, the 
more one reads Yoo’s works, the more one 
is likely to assume that he is “laughing” at 
treaties, seeing them less as matters of fixed 
importance than disposable subjects.7  Why 
not, if one’s opponents are treating legal 
doctrine as a music hall in action? 

What evidence do those at the Lawfare 
Project, including its director, cite?  False 
claims of torture by Al Qaeda militants are to 
be encouraged, in accordance with various 
manuals.  (The dangerous deduction here 
is that any claims of torture on the part of 
terrorist suspects should never pass muster.)    
The activities of Hamas to “impede the free 
movement of democratic state officials and 
to achieve legitimacy by hiring lawyers 
and instituting ‘human rights’ litigation 
abroad” is another example.  Then come 
those  “predatory” hate speech laws.  The re-
emergence of blasphemy laws is yet another 
one to add to the ignominious list.

Clearly, human rights is the double edged 
sword that falls awkwardly for those who 
find its implications dangerous. If it cuts 
savagely against state authority, then it must 
be a case of “politicisation” – you should 
only be entitled to human rights if you are 
well-behaved to begin with.  Such arguments 
are often used to undermine efforts made 

6 John Yoo, War by Other Means: An Insider’s Account 
on the War on Terror (New York, 2006).

7 John C. Yoo, “Globalism and the Constitution: 
Treaties, Non-Self-Execution, and the Original 
Understanding,” Columbia Law Review, Vol. 99, 
8 (1999), pp. 1955-2094; Carlos Manuel Vásquez, 
“Laughing at Treaties,” Columbia Law Review, Vol. 
99, 8 (1999), pp. 2154-2217; Eric A. Posner and John 
C. Yoo, “Judicial Independence in International 
Tribunals,” California Law Review, Vol.  93, 1 (2005), 
pp. 1-74.

by human rights organisations to monitor 
and report on abuses of state power. The 
United Nations Human Rights Committee, 
created to observe compliance by member 
states of the International Convention on 
Civil and Political Rights, remains a classic 
example.  Rosa Friedman sums it up rather 
well in saying that, despite the occurrence 
of “politicisation” in such bodies, “many 
victims of human rights violations would be 
in a far worse position were those bodies to 
cease to exist.”8   

The same goes for the body of laws that exist, 
whether authorities wish to abide by them or 
not, in the name of righteous conflicts. We 
should thank those human rights armies, 
rather than scold and dismiss them.

Dr. Binoy Kampmark was a Commonwealth 
Scholar at Selwyn College, Cambridge.  He 
lectures at RMIT University, Melbourne.  Email: 
bkampmark@gmail.com

8 Rosa Freedman, The United Nations Human Rights 
Council: A Critique and Early Assessment (Abingdon, 
Oxon, 2013). 
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How dare we live?
FILM REVIEW: BLUE IS THE WARMEST COLOR

Ever since September 
11, 2001, torture scenes 
in Hollywood films 
are getting longer 
and longer, the film 
scholar Fabiola Salek 
said last spring on a 
panel “Torture and 
Culture” at Left Forum.  
Not only are torture 
scenes elongated and 
increasingly graphic, 
but torture which used 
to be done by the bad 
guy to the good, is now 
being done in films by 
the good guys to keep 
us safe from the bad. 
So, it comes as a relief to 
find one film in which 
the central sex scene, 
at seven full minutes of 
beautiful, naked female 
bodies intertwined, 
represents an antidote to 
this pervasive violence and a paean to love.

Torture is inscribed upon the body, but so, too, 
is Eros. Each is indelible and ineradicable, the 
scars, the touch, the sweet scent of the lover 
or the torturer’s sour stink forever lurk just 
below the mind’s surface and in the heart’s 
deep core, ever-ready to erupt, the brute 
hand of memory snatching us back there.  

In normal life (a life 
without torture, normal 
for the fortunate, I mean) 
the memory of Eros is 
the tormentor, but it is 
memory made painful 
by desire, not by fear. 
So it was when asked to 
review a film for Torture 
Magazine, I found myself 
instinctually buying a 
ticket for the most erotic 
movie now on show 
in your ordinary mid-
Manhattan art cinema.  I 
started to the theater with 
every good intention of 
going to see “12 Years 
a Slave” about a free 
black American who 
is stolen into slavery, 
victim of the heinous 
Fugitive Slave Law that 
helped to launch the 
Civil War.   At the ticket 

window, though, I could not bring myself to 
see an American film; I live here, and I know 
the story:  American movies are glossy and 
expensive with long, brutal scenes of violence 
but virtue wins-out in the end. There is one 
woman character standing by her suffering, 
virtuous man.  And there is very little Eros.  

Reflections on “Blue Is the Warmest Color” a film by Adellatif Kechiche

by Karen Malpede
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So I went to see “Blue is the Warmest Color” 
by Adellatif Kechiche, born in Tunisia, raised 
in France, instead of “12 Years a Slave”. 
With a  French film I knew I was certain to 
get soulful looks, beautiful, casually well-
dressed curvaceous women, lean, handsome 
dark men, good food, wine, even cigarettes, 
intelligent conversation and, inevitably, sex.  
Also, I would not get moralizing about any 
of the above.  The French eat without getting 
fat; smoke without contracting cancer and 
have sex for delight.  Good may not triumph 
in the end.  Good might be completely beside 
the point, but pleasure is not.   Knowing 
nothing, absolutely nothing, beforehand 
about this film, I hastily read on the poster 
it had just won the Palme d’Ore at Cannes, 
awarded, by Steven Speilberg and the rest of 
the jury, in an unprecedented move, not only 
to its male director, Kechiche, but also to the 
two female stars, Adèle Exarchopoulos and 
Léa Seydoux. 

Let me say sooner rather than later:  I am 
not a film critic, but a playwright.  Critics 
have often done me wrong.  Reviewing 
other people’s art feels slightly sinful to 
me therefore; I do not intend what follows 
to be a critical review.   Rather, stimulated 
by the film, these are my reflections on 
the erotic world to which this film most 
happily snapped me back.  In fact, I had not 
known I had been so starved for beauty in 
the cinema. “Blue Is the Warmest Color” is 
a contemporary Lesbian coming-out story, 
replete with fear of parents and of narrow-
minded young friends, passion and the 
inevitable hurt of being left, but its delight 
in the erotic re-awoke in me memories of a 
time when I was young, quite a while ago, 
now.  Those delicious years when the flesh 
was firm and ever-willing luckily for me also 
coincided with the heady years of political 
action and sexual revolution in the United 
States.  That was the sixties, seventies and 
into the early eighties, when birth control 
and abortion where readily available, before 

AIDS, when sex, drugs, and rock and roll, 
were considered, yes, well, holy; when we 
made love a lot for pure joy.  And sex was 
pure and joyful for we laughed and were 
happy and, then, hurrah, women discovered 
other women’s bodies and whether or not 
we lived the rest of our lives as lesbians, 
women began to love one another physically 
and spiritually without shame, with pride 
and out-in-the-open. Many women left 
husbands and boyfriends in the lurch.  All 
of us, whether we embraced the bisexual life 
or came out as lesbians or were lesbians for 
awhile, proclaimed our new found delight.  
Sex with women taught us about ourselves 
and provided an antidote to what too often 
had been the domination and submission 
scenario of heterosexual sex.  The women’s 
revolution revolutionized the sex lives of 
men as well as women; it expanded the 
possibilities for a truly consensual erotic life.  
It was a golden moment; it was all too brief; 
it was mind-boggling and mind-changing.  
I’m grateful that it coincided with the same 
brief moment of my youthful time on earth. 
For my generation, sex was equated with 
spirit and with spiritual growth; sex was 
a necessary part of politics and the peace 
movement.  We were free, we were hot, 
we were bi-, we were gay, or trans, but 
never only straight.  And if we became 
straight later, and I’ve been married for a 
long time, now, we never forgot.  The end 
of our movement was not so happy, and I’ll 
say more of how it all ended, later, but the 
American women’s movement, or, at least in 
its New York epicenter, tore itself apart. One 
faction became resolutely anti-sex under the 
guise of being anti-pornography, forcing the 
rest of us into an equally ridiculous position 
of defending sexuality, even if pornographic.  
And as with all fights within the family, this 
one was particularly vicious. 

Turns out, this film picks up on a bit of the 
same controversy for it is being critiqued by 
feminist women (though not by me).  Julie 
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Maroh, the author of the graphic novel upon 
which the film is most closely based has called 
its big sex scene “pornographic”.   Manohla 
Dargis, the major woman film critic for my 
hometown paper, the NY Times, criticizes 
the film as a representation of the “male 
gaze” whose camera is focused too tightly 
on the “tight end” of its lovely star, Adèle 
Exarchopoulos, about whose loveliness 
there is no controversy at all.  The Daily 
Beast reprinted the four pages in the source 
graphic novel that depict what becomes in 
the film a seven minute ecstatic love scene; 
compared to the film, the line drawings 
are simply realistic, not emotion-filled. (It 
hardly matters that the genitalia used in the 
film are made of silicone; the beauty of the 
actors’ naked bodies intertwined and the 
intensity of their acting makes us believe 
we are watching lightening strike.)  This 
long scene is necessary because, of course, 
unless the protagonist has experienced true 
sexual ecstasy with the lover who brings her 
out and later dumps her, she would not be 
so possessed by memory, by longing. And 
her experience of having moved beyond 
the boundaries of human separateness into 
fusion, into union, not just with the lover, 
but what we call the Divine, has to resonate 
in our minds as fully as it does in hers in 
order to carry us through this three-hour 
film.  We need to have been there with her to 
identify with and understand her loss. The 
crucial scene takes up just seven minutes but 
because of it this long film never feels long.  
Rather it is like reading a big novel whose 
end you do not wish to reach.  

What I admired most about the seven minute 
sex scene which I did not find pornographic 
in the least, was the depiction of sexuality as 
being rolling, wave-like, oceanic, and not A 
Moment of Explosive Satisfaction (in which 
her orgasm had better precede or coincide 
with his or forget about it) after which is all 
done.  This is the lesson of the Dao of Sex 

which teaches for men and women both 
that orgasmic sexuality is separate from 
ejaculation (that the man need not ejaculate 
in order to experience maximum pleasure, 
but that male sex, too, can be fluid, oceanic 
at its best).   I find the reality and the notion 
liberating, for here, at last, sex is separate 
from violence, and becomes, in essence, a 
long mutual engagement, a mounting and 
remounting nearly unendurable pleasure. 

But “Blue Is the Warmest Color” is not just 
about sexual ecstasy and the longing it leaves 
in us—a source of misery but equally of 
wisdom once it’s gone.  It is also a film about 
class and aspiration, the phoniness of the art 
world, and the cruelty of the artist who uses 
and discards a muse.  The beautiful, innocent 
and insatiable Adèle is Emma’s muse.  
Emma paints her again and again in various 
ecstatic poses. For Emma, then, their sexual 
union becomes a saleable product; while for 
Adèle the experience is all.  These paintings 
of Adèle become Emma’s entrée into the 
professional art scene in Lille where the story 
is set.  The gallery owner picks Emma up 
and shows her.  It’s a gala opening to which 
Adèle already long abandoned, comes, in 
a carefully chosen bright blue dress.   The 
muse, as is the age-old story, finds out she 
does not exist for herself alone, but only 
for what she stimulates in the artist.  The 
intrinsic experience of the muse is worthless 
to the artist who only cares about what she, 
in this case, can make of it. In normal life, 
once again, what is worse than thinking your 
experience just does not matter, that your 
feelings became objects for the other? And 
the film ends with Adèle rejected once more, 
walking alone down a long empty street.  
Yes, there is a hint that a man might be just 
now getting into his car to go after her, but, 
really, Adèle feels like the truest lesbian in 
the film—her heart was given to and broken 
by a woman—and I don’t want to think a 
man will come to the rescue.  I do, because 
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the film and the actress have let me enter 
into her so deeply, wish to believe that her 
pain will end and she will find a nice woman 
and live happily ever-after, but because this 
is a work of art, I more so want to feel that 
Adèle’s pain is eternal and is loftier and 
greater, even than any of ours, and that her 
existential loneliness, her inability to forget 
the ecstasy she shared, stands as a symbol and 
reality of the undying cruelty of love.  We all 
know we do get over it, eventually; that the 
one who breaks our heart was never worth 
it, ever. (Although, in fact, in the graphic 
novel, the character becomes addicted to 
drugs and dies, and this can happen, too.) 
But, really, is there any sorrow as vibrant as 
the sorrow of unrequited love?  Can we ever 
be fully human without having experienced 
just that, and having felt that we might die 
from it?  Emma, who drops Adèle, seems 
crass and vulgar in comparison to her left 
lover. Adèle ,who cannot, who wills herself 
not to recover, has conflated in her mind and 
heart those rolling orgasms with Love, with 
Eros, as if the god(dess) touched her and 
breathed life into her, at last.  She cannot get 
over, or replace, or go on as if nothing had 
happened, she cannot get angry, or chose a 
nicer person; she can only suffer.  And her 
suffering, moreover, strikes us, just because 
it is unnecessary and foolish, as noble; such 
suffering is the best we are capable of and 
the best that we can be.  Ultimately, there is 
nothing more humanizing than the pain of 
love.  Could we ever truly trust a person who 
has not been destroyed by sexual passion?  
Could we ever truly have known ourselves 
without first having suffered through the 
loss of the one who taught us erotic love?  If 
we are lucky, that is, this terrible pain writ 
upon Adèle’s beautiful body and face is our 
initiation into what will come, wisdom about 
life.

So, forget about Lesbian sex and the male 
gaze whatever its limitations, and debates 

about what is and what is not pornographic, 
“Blue Is the Warmest Color” is most of all a 
film about being human and how we get and 
stay that way.  Racially the film is effortlessly 
mixed.  Though the lovers are white, Adèle, 
whose beauty everyone remarks upon, is 
part Greek, a bit exotic, therefore, and there 
are beautiful young people of African and 
Middle Eastern descent mixed with the 
Caucasians  in every scene—at the gay pride 
march, at the art gallery opening and parties, 
and among the adorable school children 
Adèle teaches.  The real tension in this film 
is not race or ethnicity, or homosexuality, 
but class.  Adèle’s working class background 
instructs her she must have a job; she cannot, 
does not even want to become the writer 
Emma urges her to be (on the basis of her 
diary entries).  She will work at a secure job 
with benefits; she will teach children and she 
does so with tenderness and commitment.  
But for Emma being the partner of an 
elementary school teacher feels like a 
downer, beneath her intellectual status.  She 
lectures Adèle on Sartre; she and her friends 
speak the lingo of post-modernist discourse 
about art. It’s a joke, of sorts, because for all 
her posturing, Emma is finally the perfect 
bourgeois.  She dumps Adèle for a woman 
already quite pregnant and she ends up with 
a lovely, educated wife and a child just as her 
career takes off.  She blames Adèle, too, who 
feeling the cold shoulder has engaged in a 
desultory affair with a nice male colleague 
and gets caught by Emma who has already 
been looking for a way to throw her out. The 
break-up scene is brutal, all the more so for 
Emma’s outrageous moralist posturing and 
Adèle’s complete inability to defend herself 
against this wiser, unscrupulous adversary 
who seems to her still the source of all love.  In 
fact, Adèle never gets it; when the two meet 
in a café a year or so later, and have a bit of 
groping sex at the table, Adèle asks if Emma 
has been able to forgive her.  Yes, smirks 
Emma, long ago, but, no, she does not want 
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her back. Emma gets her way as she does in 
all things, her upper-crust privilege oozing 
from an increasingly unlikable, successful, 
and better dressed persona. 

My generation’s sexual activity, the sheer 
amount of it not necessarily personally but 
everywhere, leant to us a kind of fearlessness, 
a commitment, widely shared, not just to 
physical pleasure, but to political change.  
We thought little of the personal risk for we 
moved alongside lots of other like-minded 
fearless ones.  The fact that we loved one 
another sexually (with all the attendant 
hurts and disillusionments, so like Adèle’s,  
that such easy coupling brings) also gave us 
the courage to demand a new world.  We 
wanted world peace, an end to the wars in 
Vietnam, to the Dirty Wars in South America, 
and to Apartheid in South Africa, an end 
to the nuclear arms 
race and we worked 
hard for these things.  
We demanded racial 
and gender equality.  
Our own personal 
relationships were 
tangled and too often 
belied our lofty goals, 
but we didn’t give up 
the goals because of the 
contradictions in our 
lives and those were 
the very contradictions 
that make for heady, 
complex life and, 
also, for good art.  
Our sexual liberation 
supported and 
encouraged the larger 
social transformations 
we sought.  Then, all 
of a sudden, the first 
reports appeared of 
a mysterious and 
fast growing cancer, 

mainly among gay men, Kaposi’s Sarcoma—
the AIDS epidemic had begun. There were 
real consequences for what we had done.  
Most movingly, sexual freedom began its 
transformation into real caring—for the ill 
and dying. Communities formed and were 
strengthened in grief and political out-
rage. At the same time, Regan had become 
president and the long, dreary turn to the 
moralizing right, including the increasing 
restrictions that currently affect the female 
body, had begun.  The heady days of our 
sexual freedom were over, and with them 
went the fully inebriated vigor with which 
we had striven to change the world.  This is 
the time that the film “Blue Is the Warmest 
Color” caused me to remember, when 
communal Eros was abundant.  Without the 
longing for Eros, how dare we live?
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The Nellie Massacre of 1983
NEW BOOK

The Nellie Massacre of 1983 is an attempt to search for clues from the narratives of attackers and survivors 
of the incident, which are fragmented and sometimes contradict each other. The focus of the book is the 
local decision making processes of the riot agents in their deciding to use collective violence against another 
community / ethnicity, especially in the context of rural India. By using the case study of the Nellie 
massacre, the author attempts to argue that rioters have their own agency and decision-making power and 
were not mere puppets of ideology and structural causes. Instead, they interpreted circumstances in their 
own way and decided to riot. The following selection was adopted from the interdiction with the permission 
of the author and publisher.
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On February 18, 1983, Nellie, 
a rural area in central Assam, 
witnessed an incident of large-
scale violence and killing. 
It was in the immediate 
aftermath of the state’s 
legislative assembly election. 
Nearly two thousand Muslim 
peasants of East Bengal origin were killed in 
the incident, which was an attack perpetrated 
by the residents of the area, which included 
the Assamese and the Tiwas, an indigenous 
group inhabiting certain tracts of the plains 
of Assam. Known as the “Nellie Massacre,” 
this infamous incident was reported widely 
all over India as a “tribal massacre” that 
took place in Assam. It was also reported as 
one of the biggest collective acts of violence 

in postcolonial India. The 
Times of India reported of the 
Nellie incident that after the 
Great Calcutta Killing in 1946, 
“Nothing so gruesome has 
disgraced India ever since the 
post-partition riots” (Times of 
India, February 22, 1983).

The incident attracted a great 
deal of attention at the time, 
but it was not sustained, and 
what happened in Nellie was 
not studied much afterwards. 
This, incidentally, is not an 
isolated case of selective 
amnesia. It is a phenomenon 
common to many acts of 
large-scale collective violence 

or so-called riots and is a major hurdle for 
researchers intending to undertake a serious 
study of the incident. The attackers were 
reluctant to give interviews and officials 
were unwilling to disclose information 
on the police investigation. Also, as will 
be discussed in the next section, violence 
was not a topic that was widely favored by 
sociologists or historians in general till the 
mid-1990s.  
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In the last decade, however, India has seen a 
tremendous increase in studies on collective 
violence. Whether it is in the discipline of 
history, sociology, anthropology, or political 
science, collective violence is one of the 
most discussed topics in the field of social 
sciences. The increase in the number of acts 
of communal violence, together with the rise 
of right-wing Hindu politics, has led scholars 
to examine the causes and circumstances 
leading to large-scale violence involving the 
masses.

Although there has been substantial 
progress in the study of collective violence, 
the so-called communal riots are still 
labelled as spontaneous acts conducted by 
uncontrolled mobs. Mass media, including 
print and electronic media, perceive 
communal violence as situated in places that 
lack “civilization.” Newspapers reporting 
the Gujarat communal violence in 2002 
used descriptions such as “the wounds of 
civilization” (Frontline, March 16, 2002).

While agreeing that the incidents of violence 
in Gujarat or Ayodhya were undoubtedly 
brutal and merit the most severe of criticisms, 
recent studies influenced by postmodern and 
postcolonial discourses have also extensively 
criticized such simplistic construction of 
“the civilized” and “the savage” dichotomy. 
Riot as “violence by uncontrolled mobs” 
was a typical notion shared by colonial 
British officials, who used it as an excuse 
for the colonial occupation of India and to 
“civilize the barbarous natives.” Despite 
severe critiques of such views and notions, 
discourses on communal violence are still 
characterized by the dichotomy of “the 
civilized” and “the savage,” and riots are 
placed as a symbol of untamed India. The 
term “barbaric mob” is often found implicit 
even in academic discourse regarding this 
type of violence. Despite the problematic 
character of terms such as “communalism” 

and “riot,” they are still prevalent in 
contemporary India.
In recent years, there have been attempts 
by political scientists such as Paul Brass 
to analyze communal violence from an 
instrumentalist perspective. Brass focused 
on how politicians or leaders of large-
scale organizations manipulate processes 
of collective violence and emphasized the 
aspect of riot production. However, by 
emphasizing the role of the elite too much, 
the participants of riots are made to appear as 
mere tools. There is no arguing that the issue 
of manipulation by the elite is important in 
the study of riots. However, by focusing only 
on the leaders, there has been a tendency to 
disregard the masses merely as objects to be 
mobilized or utilized.

Such a model might be relevant in terms 
of particular cases of collective violence in 
contemporary South Asia. For instance, it 
explains how Hindu-Muslim “communal” 
violence became prominent since the late 
1980s with attackers or tribal rioters do not 
fit into an explanation of the main focus of 
this book: the Nellie incident. Although there 
was strong leadership from student leaders 
in the antiforeigner movement, they were 
mainly based in the urban areas and did not 
have direct control in the rural areas. At the 
same time, the villagers who participated 
in the attack were more or less ordinary 
farmers and peasants, unlike the collective 
violence in urban India where the violence is 
triggered by goondas or “criminal elements.”

Why Do Ordinary People Participate in 
Riots?

There are several salient features of the 
collective violence, or so-called communal 
riots, which increased in numbers from the 
late 1980s: (1) Almost all the violence took 
place amongst the urban poor (Spencer 2003: 
1569). (2) The violence happened in relation 
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to movements by large-scale organizations 
(most notably religious organizations) and/
or political parties. (3) The government 
was sympathetic to, or collaborated with 
the party concerned, and did not work 
effectively to prevent the violence by using 
law-enforcement actors (police and security 
forces). As a result, the culprits or attackers of 
violence were rarely punished, leading to the 
issue of impunity. It was especially salient in 
the cases of the Gujarat riot in 2002 and the 
Delhi riot in 2984. (4) There is a routinization 
of violence in specific towns and states (Brass 
2003: 30, 37-39; Varshney 2002: 103).

The Nellie incident shares some of the 
features outlined but has substantial 
differnces: (1) The incident took the form of 
the poor attacking each other, but in rural 
areas. (2) There was an influence of the 
student organization but it did not have direct 
control of the participants of the riot. (3) The 
local police did not take action promptly, 
but not because of any government order. 
The Congress government simply did not 
have control over them. (4) There was no 
routinization of the violence, at least in the 
area. The survivors went back to their villages 
and lived side by side with the attackers for 
three decades. 

The most notable difference is the role of the 
state government regarding the incident. In 
this incident, the Congress government had 
a will to protect the victims but they failed, 
partly because the violence triggered by 
the student organization’s boycott was so 
widespread, and partly because the local 
police was sympathetic to the movement 
and did not take action. In other words, the 
law enforcement authorities got paralyzed in 
the clash between the government and the 
powerful movement leaders, and there was 
a vacuum of authority in the state. It was in 
this milieu that the local people decided to 
attack their neighbors. This is an incident 

where the agency of the rioters is visible and 
salient, when compared to other events of 
large-scale collective violence in India.

The primary aim of this book is to analyze 
why common people participate in riots 
and how they live with memories of 
violence after the event. The villagers who 
participated in the attack in the Nellie area 
are ordinary peasants who struggle for 
their daily survival. It is difficult to find any 
substantial difference between the villagers 
from Nellie and those from other villages in 
rural Assam. However, they participated in 
the attack and massacred 2,000 neighbors in 
one day. Crucially, they continue to live in 
the locality along with the survivors.

An analysis of the incident will allow one to 
understand how and why ordinary people 
participate in violence. Although the Nellie 
incident stands out as a prominent case in 
which ordinary people participated, it is 
incorrect to recognize it as an exceptional 
case. It might be true that incidents are 
triggered by political leaders who use 
professional thugs and troublemakers, but 
there are also cases where ordinary people 
get embroiled in riots while the incident 
expands. In some cases, urban middle-
class people participated in the riots. It was 
especially true in the case of the anti-Sikh 
riots in Delhi in 1984 and the anti-Tamil riots 
in Colombo in 1983 (Tambiah 1996: 280, 282-
87). 

Thus, labelling rioters as goondas or 
“criminal elements” and treating them as 
“Others” would entail overlooking some 
aspects crucial to the analysis of collective 
violence in India today, as riots are not 
always characterized by the ubiquity of the 
goonda or criminal elements manipulated by 
politicians participating in the process.
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It is true, nonetheless, that the analysis of 
the agency of the participants of riots is a 
sensitive and difficult task. In emphasizing 
their autonomous perspectives and actions, 
there is the possibility of such analyses 
averting scale ethnic/religious organizations. 
Therefore, it is essential to also focus on the 
role of large-scale organizations and political 
parties to understand the politics and power 
relations in the area, while analyzing the 
agency of rioters. 

Regarding the Nellie incident, the majority 
of the participants were rural peasants 
belonging to indigenous communities or 
from the lower strata of the caste system, 
categorized as Scheduled Castes or Other 
Backward Classes. Being the first inhabitants 
of the Brahmaputra valley, the indigenous 
communities had an unquestioned 
legitimacy within Assam. The victims were 
also peasants, but were migrants from East 
Bengal, now independent Bangladesh. Both 
groups are minorities in Assam, and their 
voices are underrepresented in reportage 
and other writings on, or accounts of, 
the incident. This book is also an attempt 
to analyze the agency of subalterns by 
recording these voices and examining how 
they perceived the event. In order to focus on 
their perspectives, the analysis will be drawn 
mainly from the narratives of the victims and 
attackers in the Nellie incident.

In this analysis, the assumption is that the 
participants of the violence made rational 
decisions and joined the attack. Therefore, it 
is not the intention of this book to analyze 
their actions from the perspective of crowd 
psychology. The aim is to analyze the 
decision-making process by examining their 
narratives to overcome the stereotypical 
assumption that the rioters were “barbaric 
tribes” or members of an “uncontrollable 
mob.”
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The Slacker Torturer
NEW BOOK

A report released last Monday indicating that U.S. military doctors designed, enabled and 
engaged in the torture of detainees during both the Bush and Obama administrations highlights 
the urgency in revitalizing the debate around torture and abuse. The report found that the medical 
personnel allowed “cruel, inhumane and degrading treatment” of prisoners. –XO

Torture is a live debate in 
America. The killing and 
capture of Osama bin Laden 
resurrected the discourse. Just 
as soon as the team of Navy 
Seals dispatched the al Qaeda 
leader, advocates for abusive 
interrogations vied for the 
trophy corpse to advance their 
agenda. They claimed their 
methods helped to pinpoint 
the al Qaeda leader. The 
future of America in terms of 
torture hangs in balance, with 
the bin Laden’s body and his 
neutralized threat on one side 
of the scale and the lingering 
revulsion at the Abu Ghraib 
abuse on the other. Over the course of the 
decade, events could decisively tip the scales.

The Obama Justice Department closed the 
prospect of accountability for detainee abuse. 
As the New York Times put it, a September 
2012 decision by the department “eliminates 
the last possibility that any criminal charges 
will be brought as a result of the brutal 
interrogations carried out by the CIA.” With 
that possibility shut down, the chances that 
detainee abuses could return improves.

After all, perception is reality. It is highly 
questionable that the abuse of detainees 

by Ximena Ortiz

ultimately netted bin Laden. In 
an email interview, former CIA 
agent Robert Baer put those 
claims in question. “I’ve seen 
claims enhanced interrogation 
helped. But frankly I’d be 
skeptical of it at least until 
something solid comes out,” 
he said. So far, that solid 
piece of evidence has not been 
seen, but advocates of “harsh 
interrogations” can always 
take cover behind “classified” 
information in making those 
assertions.

Even before bin Laden’s 
killing, polls indicated that 

only a minority of Americans believed that 
torture can never be justified. A shocked and 
awed America remains, perhaps grudgingly, 
supportive of torture. Much of America has 
converged around this sentiment on torture: 
“it’s a dirty job, but someone’s gotta do it.”

One of the distinguishing features of the Third 
World is the degree to which many ordinary 
people (to say nothing of the so-called elite) 
believe that those kinds of “dirty jobs” are 
the ultimate, unavoidable solution—resorted 
to with a shrug of the shoulders, in the name 
of security. And that conviction infects like 
a cancer. It is a contagion that takes hold of 
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a national psyche and generates institutional 
decay.

Americans might be put off by the idea of 
inflicting physical torment onto a captive 
individual, applied in a premeditated, 
official fashion. The government’s sterilizing 
terminology to justify the actions—such as 
enhanced interrogation techniques (EITs), 
stress positions, etc.—may not even obscure 
the issue for them. Many remember the 
ghoulish images of Abu Ghraib.

But torture may well make a comeback 
in America, largely because U.S. 
administrations have ortizshockguarded 
the secrets. Washington has not even had 
a Third World-style truth commission on 
the topic. And victims have not been able 
to ventilate and address their grievances in 
court. As a July 2010 report by the American 
Civil Liberties Union puts it:

“The truth is that the Obama administration 
has gradually become an obstacle to 
accountability for torture. It is not simply that 
… the [Obama] administration has fought 
to keep secret some of the documents that 
would allow the public to better understand 
how the program was conceived, developed, 
and implemented. It has also sought to 
extinguish lawsuits brought by torture 
survivors—denying them recognition as 
victims, compensation for their injuries, and 
even the opportunity to present their cases.”

Former directors of the CIA hold definitively 
open the prospect of “harsh” interrogation 
returning in America, as Gen. Hayden made 
clear when he castigated Obama for allowing 
the techniques to be made public. Should 
the country suffer another trauma, it could 
swiftly return to torture like it’s 2001.

And it turns out that America doesn’t have 
“precision guided” interrogators, capable 
of hitting just the right pressure points 
only on the highest value detainees who 

hold the most time sensitive information. 
America’s “rough” interrogations pretty 
much resembled the approach of poor and 
developing countries around the world. That 
reality is crucial to the torture debate. Many 
Americans seem to believe that the United 
States tortured “differently,” but all evidence 
points to the fact that it fell into common, 
Third World tendencies.

The most brutal treatment was not reserved 
only for those captives who were so high 
ranking that they might hold the secrets of 
orchestrated, time-ticking plots. The idea 
that only select high-value detainees were 
subjected to “enhanced interrogation” by 
disciplined interrogators makes a nice story 
but conflicts with declassified information. 
America’s torturers behaved with little more 
restraint than their counterparts in Latin 
America, or the rest of the Third World. The 
numbers belie the mythology around the 
practice. Torturers were not precise and they 
were not selective.

“Government documents show that 
hundreds of prisoners were tortured in US-
run detention facilities, and that more than 
one hundred were killed, many in the course 
of interrogations,” said a July 2010 report by 
the American Civil Liberties Union.

Not only did America torture, not only did 
it torture often, the profile of the American 
torturer also bears similarities to his 
counterpart in the Third World.

Poor, Underprivileged Torturer

The left wing of rich countries has traditionally 
been associated with denouncing the military 
regimes of the 1980s, in Latin America, Asia 
and Africa. In particular, they have singled 
out torturers for special disdain. But that was 
so 20th century.

In the cutting-edge world of political 
correctness, the torturer of the past becomes 
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the “violence worker” of today. Under such 
a perspective, the torturer himself is a victim 
of the system. And really, the poor torturer! 
Surely, getting some good shut-eye can be 
rudely interrupted if you have those rude 
flashbacks of blood-curdling screams and 
broken, anguished human cries. Putting 
aside extraneous sympathies for the torturers, 
this bit of politically correct retrospective 
has been useful in clarifying just who did 
the torturing in Latin America and other 
countries. According to “Torture, Terrorism 
and the State,” by Vittorio Bufacchi and Jean 
Maria Arrigo:

“Military training programs have been studied 
through interviews with former torturers in 
Greece, Argentina, Brazil, Chile, Uruguay, 
Nicaragua, and Israel. Often the young, the 
poor, or the uneducated are recruited. Brutal 
training at the outset desensitizes trainees to 
their own pain, suffering, and humiliation. 
Confinement and initiation rites isolate 
them from prior relationships. They usually 
experience moral tension in their new roles 
and variously resort to denial, psychological 
compartmentalization, alcohol, or drugs. 
The efficacy of shame tactics in disorienting 
subjects tends to lead to sexual tortures that 
in turn contribute to stigmatization and 
corruption of torturers. Haritos-Fatouros, 
who has deeply researched the training of 
torturers, observed that ‘the perpetrators 
of evil in the Abu Ghraib prison have also 
become its victims who will suffer disgrace, 
imprisonment, and mental disorders in the 
years to come’. ‘Who is responsible for so 
many ruined lives?’ she asks. A study of 
‘violence workers’ in Brazil’s suppression of 
‘communist insurgents’ showed that torturers 
experienced even greater job-related stress 
than members of death squads.” (Journal of 
Applied Philosophy, Vol. 23, No. 3, 2006)

This kind of analysis shows that the poor and 
uneducated were recruited to do the “manual 
labor” of the military regimes. Now the U.S. 
government did not troll the fringes of society 

to find torturers, as Latin American regimes 
seem to have done. But it did crawl down the 
hierarchical totem pole, recruiting outside 
contractors of questionable expertise to 
conduct the rough interrogations, according 
to information now declassified. It did not 
involve its elite interrogators with years of 
experience and knowledge in dealing with 
detainees, sometimes because those agents 
balked at implementing the EITs. Many 
were not even present during those kinds of 
abusive interrogations.

The American interrogator was often hired 
and paid to conduct the abusive interrogations. 
Often, they were not the regular staff of the 
CIA or any other government institution. 
Many were employees of Mitchell Jessen & 
Associates, a publicly traded company that 
(as all public companies are organized to 
do) was geared towards making a profit, in 
this particular instance as a result of detainee 
abuse.

And importantly, those contractors did not 
have training on how to interrogate detainees. 
Instead, most came from a military school 
that trains service men and women to resist 
the torture techniques of the Third World. 
And so what they knew, quite specifically, 
were Third World, abusive interrogation 
methods.

In America, those two different kinds of 
expertise had been kept distinct. You have 
the elite interrogators, on one side, doing 
the interrogating. In another camp are the 
folks who help U.S. personnel resist the 
kind of torture they might be subjected to 
in the Third World. In the NCE, those two 
backgrounds were conflated. After all, 
standards and protocols were being thrown 
to the wayside, like so much quibbling nit-
picking of a bygone era.

And so the U.S. government tapped 
contractors who knew a thing or two 
about Third World-style torture. And 
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that methodology, according to many 
knowledgeable sources, is commonly geared 
to breaking down a captive in order to coerce 
false confessions for propaganda purposes, 
rather than extract accurate information. 
The U.S. contractors were familiar with, and 
used on detainees, Third World techniques, 
as conducted by Chinese communist 
interrogators on US soldiers during the 
Korean War. The abuse was geared to 
making American captives “confess” to war 
crimes.

Colonel Steve Kleinman, the former head 
of the Air Force’s strategic interrogation 
program, said of the EITs: “People who 
defend this say ‘we can make them talk.’ 
Yes, but what are they saying? The key is 
that most of the training is to try to resist the 
attempts to make you comply and do things 
such as create propaganda, to make these 
statements in either written or videotaped 
form. But to get people to comply, to do what 
you want them to do, even though it’s not 
the truth—that is a whole different dynamic 
than getting people to produce accurate, 
useful intelligence.”

Kleinman said that the EIT-type interrogations 
used on U.S. servicemen during the Korean 
War “actually compelled some of our pilots 
to admit to dropping chemical weapons on 
cities and so forth, when in fact that didn’t 
happen.” He adds that such treatment is 
not just physically harsh, it is also geared 
towards inducing debility, depression and 
dread through emotional and psychological 
techniques. Those techniques, he said, 
“profoundly altered somebody’s ability to 
answer questions truthfully even if they 
wanted to. It truly undermined their ability 
to recall, so therefore it would call into 
question its efficacy in an intelligence-based 
interrogation.” He said such an approach 
“stands in stark contrast to intelligence 
interrogation, where the overriding objective 
is provide timely, accurate, reliable, 
comprehensive intelligence.”

So not only did the U.S. government mimic 
Third World practices by failing to deploy 
its most talented and qualified interrogators 
in questioning the most highly prized 
captives, it also borrowed directly from the 
Third World playbook, utilizing communist, 
Chinese strategies, that date back to the 
Korean War. In doing so, the United States 
regressed. American military and civilian 
institutions that are involved in conducting 
interrogations have put considerable 
research, thought and ingenuity into 
strategies to extract information from 
recalcitrant, violent detainees. Some of those 
tactics are not pretty. But they conformed to 
norms of decency. And according to many 
authoritative sources, they work.

The NCE seemed to demand a break with 
the past. In making that break, the United 
States tortured like Third World countries, 
using torturers of similar characteristics. 
Importantly, it has   also suffered comparable 
institutional consequences.

Tortured Institutions

After all, the introduction of a practice as 
controversial as torture is bound to divide 
institutions. Though much of the world 
sees members of the Third World military 
elite as uniformly responsible for torture 
especially in the ’70s and ’80s, armed forces 
of developing countries can be ideologically 
diverse. The exile and later assassination of 
Chilean Gen. Carlos Prats, an adversary of 
Gen. Augusto Pinochet, is a salient example, 
but similar divisions abound in the Third 
World. Consider the following, also from the 
Bufacchi, Arrigo study:

“Torture programs have been very disruptive 
of military organization. To save itself as an 
institution, the Brazilian military gradually 
eliminated torture practices between 1975 
and 1986, under the leadership of several 
generals.
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Divisions revolving around torture also arose 
between and within U.S. institutions. While 
many CIA interrogators opposed the abuse 
of detainees, the CIA top-brass supported 
the practice. The FBI, under the leadership of 
Robert Mueller, meanwhile, decided against 
the use of EITs. And so the FBI, which is 
geared towards extracting information from 
criminals, could not cooperate with the CIA 
on interrogations. Former FBI agent Ali 
Soufan in 2009 broke with his earlier silence 
on the issue of enhanced interrogation 
techniques and said in May of that year in 
Senate testimony:

“Another disastrous consequence of the use of 
the harsh techniques was that it reintroduced 
the ‘Chinese Wall’ between the CIA and FBI 
– similar to the wall that prevented us from 
working together to stop 9/11. In addition, 
the FBI and the CIA officers on the ground 
during the Abu Zubaydah interrogation were 
working together closely and effectively, 
until the contractors’ interferences. Because 
we in the FBI would not be a part of the 
harsh techniques, the agents who knew the 
most about the terrorists could have no part 
in the investigation. An FBI colleague of 
mine, for example, who had tracked KSM 
and knew more about him than anyone in 
the government, was not allowed to speak to 
him.”

What’s more, in the Third World the 
torturing of captives tends to corrupt 
supporting professionals, such as doctors 
and psychologists. The Rehabilitation and 
Research Centre for Torture Victims (RCT) 
of Copenhagen, Denmark claims that, 
according to documents, “many hundreds 
of doctors have participated in torture” in 
Uruguay, Chile and Argentina.

In the United States, the EITs also 
compromised medical professionals, causing 
institutional harm in that regard. Steven H. 
Miles, MD states in a study (“Abu Ghraib: 
Its Legacy for Military Medicine) that: 

“Government documents show that the 
US military medical system … sometimes 
collaborated with interrogators or abusive 
guards, and failed to properly report injuries 
or deaths caused by beatings.”

Indeed, two retired military psychologists 
Bruce Jessen and Jim Mitchell played a key 
role in devising and experimenting with 
Chinese, WWII-era torture techniques that 
were used on Abu Zubaydah and others. 
Some medical professionals opted out. 
As Soufan states in testimony, while Abu 
Zubaydah was being tormented by CIA 
contractors, “an operational psychologist 
for the CIA had left the location because he 
objected to what was being done.”

So not only have America’s abuses resembled 
those of the Third World, the consequences 
have also been similar. But the Third World 
has made some stabs at accountability, 
regarding torture and the medical profession. 
According to Dr. Miles, in a separate article for 
medical journal BMJ: “In Greece, Dimitrios 
Kofas, a doctor stationed at the persecution 
section of a prison in Athens, was sentenced 
to prison within a year of the military 
junta being deposed. The Chilean Medical 
Society actively investigated complaints 
against doctors and expelled six doctors for 
overseeing torture during Pinochet’s rule. 
Three years after Argentina’s junta fell, 
Dr. Jorge Berges was sentenced to prison 
for carrying out torture. A South African 
medical board tabled complaints against 
police doctors who failed to report or treat 
the fatal head injury inflicted by police on 
civil rights leader Steven Biko; two doctors 
were punished eight years after his death.”

Where is the comparable accountability in 
America?

Coalition of Willing Torturers

Even a cursory look at techniques being used 
in the Third World to torment detainees 
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illustrates similarities with the EITs 
conducted in America. Apart from cribbing 
from communist Chinese torture techniques, 
the United States’ EITs resemble those of 
most any Third World country that treats its 
captives “roughly.” Throw a dart at a map of 
the world’s torturing regions and there you 
will find policies similar to EITs.

A State Department human rights report 
on Jordan, for example, states: “The most 
frequently alleged methods of torture 
include sleep deprivation, beatings on the 
soles of the feet, prolonged suspension 
with ropes in contorted positions, and 
extended solitary confinement.” That sounds 
alarmingly similar to American EITs. The 
U.S. government, either through contractors 
or U.S. officials, subjected detainees to stress 
positions (which included being shackled 
naked to a floor), waterboarding (a regular 
dousing of cold water while in a cell of about 
50 degrees Fahrenheit), sleep deprivation, 
etc.

And that similarity has apparently led to 
another troubling development. America’s 
decision to deploy EITs has put it in league, 
at least circumstantially, with Third World 
countries and at odds with other rich and 
industrialized countries of the world. After 
a decade of negotiations, the UN General 
Assembly in 2004 approved the Optional 
Protocol to the Convention on Torture. 
The protocol is geared towards bolstering 
enforcement of the convention on torture 
by establishing a system of regular visits to 
prison facilities. It was adopted with 127 votes 
in favor and 4 against (and 42 abstentions). 
The four states that opposed the treaty were: 
Nigeria, Marshall Islands, Palau and, yes, the 
world’s only superpower, the United States 
of America. Israel, one of the states that 
voted in favor, later said it had cast that vote 
by mistake, due to “human technical error.”

Prior to 9/11, the country’s decision to refrain 
from torturing its captives was more vital 

than a commitment to a treaty or convention. 
It was intrinsic to the American ethos. It 
was upheld consistently and—more often 
than not—unilaterally, even in the absence 
of any treaty. America, in its continued 
shock and awed state, seems liable to dust-
off the EITs and general lack of standards 
and safeguards that led to detainee abuse. 
Surely, the supporters of such policies are 
waiting for their opportunity to launch their 
techniques again.

It is difficult to prove conclusively that torture 
isn’t useful. The Obama administration has 
given credence to much of the mythology 
and romanticism surrounding torture by 
refusing to make public crucial information 
that could change people’s minds. Given the 
suppression of that information, advocates 
for torture control its image.

What remains clear, though, is that torture 
is a Third World phenomenon. And by 
submitting to fear and corruption, the 
United States used the same kind of 
techniques, similar kind of torturers, and 
suffered comparable consequences to Third 
World torturing countries. When the debate 
on torture resuscitates in response to some 
global event, the American people should 
remember those troubling parallels and 
decide just what direction they want their 
country to go. Indeed, the similarities with 
the Third World have become broad, varied 
and difficult to foresee.

This essay is excerpted from Ximena Ortiz’s 
The Shock and Awing of America: Echoing 
Consequences of Fear and Alienation. 

Ximena Ortiz is the former executive editor 
of The National Interest, editorial writer for 
The Washington Times, bureau chief for AP-
Dow Jones in Santiago, Chile and Washington 
correspondent for Buenos-Aires based Tiempos 
del Mundo. She is the recipient of the Pulliam 
Foundation Fellowship Award and the Virginia 
Press Association Award for Editorial Writing.
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THE STORY OF A SURVIVOR

(File Photo: Siedu Swaray (fourth from the left) with colleagues)

A Victim of Liberian War
The following feature, the Story of a Survivor, is about Mr. Seidu Swary from Liberia. Mr. Swary is 
the Executive Director of the Liberian Association for Psychosocial Services (LAPS), one of the partner 
organizations of the Center for Victims of Torture (CVT). Kristi Rendahl of  the CVT helped arrange 
communication with Mr. Swary. 

by Seidu Swaray

This is my story. I decided to write in a simple 
way so then I would express my experiences 
clearly and it could help others to understand 
quite well. My name is Seidu Swaray, a 
Liberian by nationality. My father was a 
polygamist. He had six wives including my 
mother, who gave birth to 12 children, out 
of which, 8 died, and only 4 of us survived. 
Adding to the children of the other wives, 
my father altogether, had 10 living children. 
None of us entered academic schools below 
the age of 8.

1983, I started attending school and 
graduated in 1995 – up to 2007, the only 
high school graduate amongst my father’s 
children. In 1996, I sat for the University of 
Liberia entrance Examination and became 
successful. It became a shock to my parents 
when I visited them for financial support 
in furtherance of my education. To them, 
becoming a high school graduate meant the 
completion of all academic studies, finding 
a wife, a job, and settling down to raise a 
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family. After making them aware of the 
importance of pursuing higher education, 
they became willing to support me but 
unfortunately, never had the capacity to 
provide the kind of support needed for me 
to enter the university.

I finally managed on my own, to register 10 
credit hours in 1998 and matriculated for the 
first semester at the University of Liberia. My 
presence at the University from the period 
of 1999-2001, was facilitated by various 
scholarships that were regularly applied for 
and earned as a result of my GPAs (Grade 
Point Averages). I was firstly majoring in 
Biology at the science college but, because of 
the lack of adequate learning facility caused 
by the war, I later transferred to Business 
College and majored in management.

In late 2001, while on vacation, I started 
teaching mathematics and physics at one 
United Pentecostal Mission High School in 
Tubmanburg Bomi County, a place that is 
about 70 km from Monrovia.

In February 2002, when the LURD rebels 
were on their offensive, one midnight, a 
student of mine came and knocked on  my 
window. Waking up, recognizing his voice, 
and inquiring about what has happened, 
he told me in an anxious and shaking voice 
that a gun attack was imminent on the city 
of Tubmanburg. He suggested that I should 
get up, pack up my belongings and be on the 
alert like what others have done.

When I came outside, to my surprise, I found 
the entire city awake. There were beams of 
flashlights seen in every home – families 
engaged in packing belongings and locating 
members, mainly children, and at the 
same time, very much alert to any strange 
sounds or movements in the nearby bushes. 

Moreover, I found the city packed with over 
2,000 influx of displaced people, who had 
traveled overnight from the surrounding 
villages and other distant areas where gun 
battles had been going on for days between 
LURD rebels and the government forces of 
Charles Taylor.

The abrupt change in the security situation 
kept the city busy till the next morning. 
In fact, before 4 a.m., the city had already 
become vividly unsafe for everybody – 
creating uneasiness and panic. The number 
of the influx had increased gradually and 
were from villages as close as 10-20 minutes 
drive from Tubmanburg.

At about 5:30 a.m., we heard artillery 
bombardment and the firing of other small 
arms around the sawmill area – a community 
situated about 20 minutes drive from 
Tubmanburg. The entire city became chaotic 
and almost all of the inhabitants took to their 
heels with belongings on the heads. About 
90% of the entire population headed towards 
Monrovia.

After walking for around 6 hours, we 
reached a place called Klay – situated at 
a major check point at a junction between 
Montserrado, Bomi, and Cape Mount 
Counties. We were stopped here by Charles 
Taylor’s government forces for fear that if 
we continued and entered Monrovia in this 
large number, there would be grave security 
problem.

Because we never had any other option but 
to obey what the “men in arms” referred 
to as an ORDER, all of our belongings 
were brought down from our heads and, 
we started undergoing security scrutiny. 
We were ordered to stand in long queues, 
bags searched – valuables materials found 
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within were taken away. Some people were 
accused of being rebel collaborators and/
or “not satisfied with” and, were taken out 
of the queue to somewhere else for torture 
and other cruel inhumane treatment so that, 
they could confess and be found guilty of the 
accusation. My watch and some money were 
taken away from me. I was also slapped after 
they completed searching my educational 
credentials’ bag and according to them, 
never found anything of value.

We spent nearly the whole day in Klay during 
which time, some ngos visited and provided 
some emergency assistance (safe drinking 
water, taking names of family heads for food 
distribution etc.). The BBC correspondent – 
Jonathan Paylaylay also visited and reported 
our plight on the “BBC Focus on Africa” 
program at 17:05 GMT the same day.

At around 5 p.m., my fiancée called “Musu” 
engaged herself in cooking something for 
us to eat since, we were now hungry. An 
hour later, I heard a loud and heavy sound 
like a blast from a truck tire. I jumped onto 
my feet and before I could mentally figure 
out the source of the sound, sporadic and 
suppressive gun sounds ensued. Things 
went “helter skelter”. People left whatever 
activity they were engaged in and were 
bumping into each other and running in 
different directions for their lives.

Musu, who had completed the cooking and, 
was now dishing out the food, left everything 
outside and ran to me in the house. She 
yelled “Let’s go!”. I said where? She quickly 
took the bag that contained our wearing and 
ran out of the house. I took and hung the bag 
containing my documents on my shoulder 
and then, attempted to tie the foam mattress 
but, the increase in the volume of the firing 
did not allow me to do that. Therefore, I 

folded the mattress and held it tight in a 
way that it won’t loosen up on my head. I 
then ran and followed the direction which 
my fiancée came out of the house. On my 
way out, I saw and jumped over a little girl 
lying in a pool of blood – her body was not 
moving. I also came across freshly cooked 
food – -already divided in plates but, not 
given to its prospective eaters.

Coming out of the house, I heard Musu 
shouting and asking which direction should 
be taken in our escape for survival. And I 
yelled back saying, “Follow the group, I’m 
right behind you!” Musu had on a yellow 
t-shirt and was the one that guided me in 
following her. The group that the “yellow t- 
shirt” was seen in, was the one that I followed. 
As we were running, the firing continued, 
those that were touched by bullets ahead or 
behind us, fell. And we  who were not yet 
touched by bullets, continue to run.

All the major roads leading to Klay were 
ambushed by the gunmen and were the 
directions in which firing came from.

At one point, I experienced a jam in human 
traffic as we were bending a corner towards 
the outskirt of the town. As I came closer, I 
found out that a pregnant woman who had 
slipped and fallen in front of the group was 
the one – who was being dodged, jumped 
over, or stepped on – causing the jam. 
However, before I reached her, she managed 
to stand up, and I saw her applying some 
effort to run although, she was experiencing 
some pain.

The firing forced us to create a new road 
through a large swamp and as we entered it, 
a rocket was launched after us. I was running 
and what I saw ahead of me, was a heavy 
blasting sound with a large splash of mud in 
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the air followed by a thick black smoke in a 
“mushroom shape”.

Immediately following this, I noticed a 
dramatic change both inside of me, and in 
the way we had been running for survival. 
I became numb as if life had gone out of me. 
My eyes became a bit dull at first and I lost 
track of my “yellow t-shirt”. As I increased 
my speed in the swamp to catch up with 
the others, I reached a spot where dozens of 
footwears,  bags, and mattresses  had been 
dashed and left in a hurry. I then lifted up my 
head and this time, saw my “yellow t-shirt” 
in the distance but, she was without 
( Siedu Swaray is speaking on a panel 
discussion) 

our load, footwears and, completely 
confused. I shouted at the highest pitch of 
my voice “where is our belongings?” and, 
she answered “I don’t know, but forget about 
that let’s go!”. As she stood answering me I 
saw her  been pushed occasionally out of the 
way by other runners and in fact, accused of 
wanting to wait and die for a man.

Fortunately, I saw the bag holding our 
belongings lying in a little muddy water 
not too far from where I was standing. I 

went for it and 
called her but 
she was afraid 
since the gun 
sounds where 
I was, were 
very heavy. 
Moreover, a 
man standing 
close to me got 
hit by a bullet 
on his hand 
and was crying 
and bleeding 

profusely. I then lifted up the bag in my 
palms and started running through the 
swamp to Musu. However, I got stuck in the 
mud at one point and started sinking in as a 
result of the weight of the bag. Unable to take 
any step further, I lifted and threw the bag 
forward. Musu later came, held and dragged 
the bag to a safer distance before lifting and 
placing it up on her head. She then requested 
for us to follow the others through the bush 
quickly.

Just then, I remembered that the foam 
mattress and my document bag were left 
where I had found our belongings bag. 
Musu kept shouting for us to go on but, for 
every time I made an attempt to follow her, I 
looked behind to see the document bag and 
foam mattress lying on the ground amongst 
other people’s properties, a place where 
heavy guns were being fired – and, people 
were running and jumping over them.

Something within me spoke and I saw myself 
running back for my t
hings. Picking them up was the first time 
I heard real bullet passing by my ears. I 
quickly hurried to Musu and we jumped 
into the nearby thick bush. There was no 
specific road. We were desperate for survival 
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and so entered the forest in order to distant 
ourselves from where people were being shot 
and killed. It was now getting dark and there 
was no flashlight, or no one earlier planned 
to bring one along. 

The closer we heard the gun sounds, the less 
safer we felt and so the deeper we continued 
to enter into the forest. Because the mattress 
was not tied on my head, I had to constantly 
apply effort in folding it to certain sizes that 
would enable me to pass through some 
narrow outlets. And, at other times, I had to 
pull it out if it got entangled in ropes. As it 
got darker, we started walking by feelings. 
For instance, we automatically knew that we 
were in a swamp after we started feeling cold 
and water under our feet.

At one point in time we got on a footpath but 
it was now completely dark to the extent that 
no one could see anything – even if it was 
hanging right before our eyes. The group 
then decided that we have a rest but caution 
that we leave the foot path and enter into 
the bush a bit since, roads usually leads to 
somewhere and, it is possible for soldiers to 
patrol on the very foot path.

Musu and myself then left the foot path and 
groped in the dark to a distance that we 
thought was suitable to sit and have some 
rest. I placed our mattress underneath one 
big tree and, both of us sat on it. While sitting, 
we could hear people’s voices as far as 40-50 
yards away under the forest. Babies crying 
sounds were also heard in the darkness. And 
for every time a baby cries, we heard another 
adult nearby, complaining and warning the 
mother to control the child by either petting 
him/her or, by placing breast in his/her 
mouth.

At about 11 p.m., the shooting subsided and 
some cars were set ablaze. From where we 
were, we could see the sky light up with the 
blazing fire. We spent the rest of the night 
sitting on our mattress and having little or 
no sleep at all.

Early the next morning, every one us came 
out of our hiding places and I discovered 
that we ran for safety and spent the night 
with over thousands of human beings under 
the same bush.

Among the people, we never saw any 
familiar person or relative. Generally, there 
were two different intentions expressed and 
identified among all of us. This made us get 
divided into two groups. The first group 
had people who were not comfortable going 
further unless they got back to Klay in order 
to search for their missing children / other 
family members and properties. The second 
group, which I was part of, was made up of 
people who had to some extent, accepted the 
loss(es) sustained so far in Klay and were not 
willing to go back but, to forge ahead.

And so, while the first group was leaving for 
Klay, our group members started the search 
for an easy route that would land us on the 
road leading to Cape Mount – and to Sierra 
Leone. After minutes of discussions by those 
who knew the entire terrain better, we finally 
got on the journey and landed on the road 
leading to Cape Mount.

Musu was not comfortable leaving the 
country without her mother’s consent and 
so, decided to go to Monrovia in order to 
express her intention and if approved, would 
then follow me. I tried to encourage her but 
she insisted. Therefore, we got separated 
and she followed a group that was going to 
Monrovia.
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After 4 days of walking, I finally crossed 
into Sierra Leone at Bo Waterside and 
got registered with UNHCR for onwards 
relocation to one of the refugee camps.

Life in exile and back home in Liberia

I was finally relocated by a UNHCR convoy 
in the Jamb Refugee Camp on March 11, 
2002. This happened to be the largest convoy 
of refugees in the history of Jembe Camp. We 
went through intensive security check by the 
Sierra Leone Police.

My life in the camp on a summary note 
was very challenging. I was traumatized 
in the refugee camp mind set and trapped 
in past events that I experienced in Liberia 
(got to know after several months that I was 
suffering from Post Traumatic Stress Disorder 
– PTSD). I was later identified and provided 
with some individual trauma counseling 
services by the Center for Victims of Torture 
(CVT). After some months of benefiting 
from the psychological support services, 
I started functioning in the community. I 
became a volunteer teacher at the Baoma 
Secondary School; General Secretary both for 
the Liberian Refugees University students 
Association (LIRUSA) and the refugee 
Youths; and saved some money and started 
a mini business in the camp. But the area 
got burglarized. The criminal was caught, 
turned over to the police, but according to 
the police, the criminal escaped along with 
the goods. I protested by writing to UNHCR 
Protection Officer. All proved futile. In fact, 
I was arrested, detained, and accused of 
writing letter against the camp management 
but was later released.

In May 2002, I applied and was selected by 
the Center for Victims of Torture (CVT) as 
a Psychosocial Agent. I worked throughout 
with CVT in Sierra Leone until 2005, when 
I came back to Liberia. One of the many 

important people that I met alive in Liberia 
after my return was Musu. Musu, although, 
in another relationship now, still loves and 
cherishes me a lot like I do her. And our war 
time experience still lives on in our minds. 
Recently, we spent over 2 hours sharing 
our experiences after I paid her a visit. I am 
presently working with CVT in Liberia as 
Psychosocial Counselors Peer Supervisor, 
assigned in Bong County.

Unfortunately, dozens of my friends, 
colleagues and others whom I know were 
unable to recover from what they underwent 
during the hard time in the Liberia. Specially 
those who were refugees with me at the camp 
did not receive rehabilitation services. Some 
of them are addicted to alcohol and drugs in 
the refugee camp while some others became 
criminals and were arrested and placed in jail 
for good number of years during the period 
of our stay in Sierra Leone.



On Living & Dying
(Poem dedicated to my parents)

That I will be gone
Sooner or later
No longer have I 
Difficulty to stomach.
The worry I carry 
Is something else.
Public space, will that be
More or less;
Will that die?
A man or woman in public space
Lives ten, a hundred, thousand or million
Lives.
We die when still alive
When public space narrows,
When it dies.
Moving around with a body
Matters not.
To die when public space is alive
Is to die like a seed
On fertile ground.

Basil Fernando
October 2013
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MEETING OF PARLIAMENTARIANS

Second Regional Conference of Asian Parliamentarians & Human Rights 
Defenders on eliminations of custodial torture and ill-treatment in Asia 

to be held 

11-13 November 2013
Hong Kong

For more details please visit 

WWW.HUMANRIGHTS.ASIA

FORTHCOMING  EVENT
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Torture leaves lifelong trauma 
and involves huge losses. 
DIGNITY can help victims 
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