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Introduction 

Custodial torture is a method frequently used to collect evidence,information and 

confessions from a criminal suspect. This practice is primitive, barbaricand irrelevant in a 

modern society built upon democratic values. Torture militates againstthe civilizational and 

scientific progress made by humanity. 

The right of the individual against torture and other cruel, inhuman and degradingtreatment 

has to be acknowledged as part of a fundamental right to life and cannot bedetracted from 

under any circumstances according to international and comparativelaw. In practice, 

however, this right remains one of the most frequently violated rightsworldwide. It is ironic 

that the practice of torture has been euphemized as "enhancedinterrogation techniques" by 

Bush's administration in the United States, a countryotherwise associated with the 

movement for and champion of human rights. 

Torture in India 

Despite being the largest democracy in the world, India has a long way to go in 

theelimination of torture and ill-treatment in its territory. There have been many 

studies,official and unofficial, revealing the terrible abuse of human rights of persons whilein 

police and judicial custody. The Asian Centre for Human Rights (ACHR) studies,based on 

official data from the National Human Rights Commission (NHRC) of India,indicate that 

14,231 persons have been killed in custody between 2001 and 2011. Thisworks out to more 

than 4 persons killed in custody each day, and many cases are not evenreported! Of these 

deaths, 1504 occurred while in police custody and 12,727 in judicialcustody. A majority of 

these deaths can be directly attributed to practices of torture andother forms of custodial 

violence. Yet these alarming statistics must be appreciated as onlythe tip of an iceberg. Even 

today, a large number of custodial deaths are not reported tothe NHRC. Equally troubling is 

the fact that the NHRC, as Section 19 of the HumanRights Protection Act explicitly states, 

does not have jurisdiction over the armed forces.This is problematic because complaints 

arise frequently against this group and the Actdoes not provide recourse for victims of 

human rights abuses. 

The experience of Soni Sori, a tribal teacher in the Maoist affected Chhattisgarh state,has 

drawn much criticism from across the globe against the inhuman practices of 

torturepracticed even today in India. Soni Sori was alleged to have supported the Maoists. 

Shewas arrested by the local police, was persecuted and sexually tortured in ways so 

heinousas to render words incapable of explanation. The most disturbing fact is that Soni 

Sori, inanticipation of such treatment from the local police, had even approached the 

SupremeCourt of India to request assurances of protection. These pleas were blatantly 

ignoredand she was subjected to inhuman treatment by prison officers the very first day 

spent incustody. 



India is a vast country and such incidents may be trivialised. However, these experiencesare 

cause for great worry. Violence has become a part of everyday life in most of these"Maoist" 

designated areas, and residents have come to accept violence as fate instead of asinjustice. 

When we speak of torture, we tend to refer only to physical abuse perpetuatedby the state's 

various organs. We may feel that Maoists and other groups are prey to theatrocities 

committed by state agents. However, external observers know that the violentand barbaric 

treatment of individuals by the Maoists is equally horrific. Maoists runparallel judicial and 

law and order systems in almost 200 districts in the name of janadalats, or people's courts, 

where cadres may even sentence a man to capital punishmentfor the slightest offense. 

Torture and sexual violence is inflicted by the Maoists upon the poor tribal peopleupon 

whom the Maoist's political legitimacy is cemented. The police and 

paramilitaryorganizations in such areas are under pressure to manage such stressful 

situationswhere rule of law has been so systematically hollowed out and its meaning is no 

longer understood. The state's practice of torture is primarily a reaction to the more severe 

andinhuman culture of violence of those who challenge it. This does not justify the 

practiceof torture, but it is important to also recognise the frustration of law 

enforcementpersonnel who work in extremely difficult environments and under trying 

situationswhere their authority and the rule of law are continually challenged, and for us to 

designmethods of combatting torture that also deal with other critical problems 

frustratingattempts by a government to administer a region. Law enforcement agencies are 

undertremendous pressure from both the government and the locals. (Lack of funds 

leadingto) inadequate training is one key "stress point" that has brought about these 

practicesof ill-treatment in policy or military custody. The lack of understanding by the 

peopleabout rule of law, as opposed to "might is right", is another point of stress in 

cultivating aviolence-free society. 

The citizen's rights are the first level of protection against any form of torture. Article 21of 

the Constitution of India describe as fundamental the rights of its people to life andpersonal 

liberty, and guarantees individuals protection from infringements by the state.The judiciary, 

through its various progressive judgments, has also done its part quite well,extending the 

scope of these rights to include protection from torture and ill-treatment.46 Ethics in 

ActionIndia is a signatory to the United Nations Convention against Torture and OtherCruel, 

Inhuman or Degrading Treatment or Punishment (UN CAT). Around 146countries worldwide 

have ratified the Convention. I admit that India has been so farlargely reluctant to bring in a 

separate domestic legislation to fulfil its obligations underthis Convention. We realise this 

has affected our international image and has raisedmany questions regarding our claim as a 

liberal democracy. It is in this context that thegovernment of India has decided to come up 

with the Prevention of Torture Bill, 2010(hereafter referred to as "Bill"), which was passed 

by the lower house of the parliament (loksabha) and is pending before the Upper House 

(Rajya sabha). 

Prevention of Torture Bill 

The Bill passed by the lok sabha has come under severe criticism from many quarters. 

Theright-wing Bharatiya Janata Party (BJP) criticises the Bill as "unwarranted"; according 

tothem, it "handcuffs" police and military officers acting against criminals and terrorists.This 

is unsurprising as the right-wing favours high-handed tactics in combatting crimeand 

perceived enemies of the state. Various human rights and civil society groupsquestion the 

form and efficacy of the current Bill in investigating, containing andpunishing incidents of 



custodial torture. The Rajya sabha has therefore sent the Bill beforea Parliamentary Select 

Committee for careful consideration. 

There are five major issues regarding the Bill passed by the lok sabha. The first majorpoint of 

dispute concerns the very definition of the term "torture" as is used in the Bill.Clause 3 of 

the Bill defines "torture" as an intentional act which causes "grievous hurt" or"danger to life, 

limb or health". Grievous hurt is defined under Section 320 of the IndianPenal Code to 

include extremely serious injuries such as permanent loss of eye or ear,emasculation, bone 

fractures, or hurt which causes severe and debilitating pain for twentydays or more. 

However, given the nature of torture usually practised in the police stations,this definition 

cannot bring about the booking of perpetrators. The administration ofelectric shocks, water-

boarding, sexual assault, the deprivation of food, water or sleep,whipping, rubbing chilli on 

sensitive body parts and other such barbaric acts readilycondemned by most reasonable 

individuals do not amount to "grievous injury" as definedin the law, and this is a ontological 

problem. In other words, a very high threshold hasbeen set for an act to qualify as "torture", 

and this renders the Bill ineffective in mostincidents we would consider "torture". 

Additionally, the Bill is silent regarding "othercruel, inhuman or degrading treatment or 

punishment" although the prohibition of suchis an essential requirement under the UN CAT. 

The second criticism is about Clause 4 of the Bill, which states that even if an actqualifies as 

"torture" it is punishable only if committed "for the purpose of extorting anyconfession or 

any information which may lead to the detection of an offence". If a policeofficer resorts to 

torture in order to intimidate a person, extort money, to "teach him/her alesson" or for no 

reason whatsoever, he cannot be punished under this Bill. Although theclause targets an 

important fault line in the investigative process that has brought aboutthe serious violation 

of the right against torture and ill-treatment, its neglect of othercauses or conditions that 

also breed cruel acts is troubling and permits circumventionof prosecution by those 

responsible. Systemic torture also stems from various kinds ofdiscrimination. In the Indian 

context, members of minority or marginalised groupslike the poor, the illiterate, women, 

dalits (untouchables), Muslims (and other religiousminorities), tribal or sexual minorities 

(such as the hijras) are more prone to beingtortured than members of dominant castes or 

groups. This brings me to the third majorarea of dispute. The Bill in its present state makes 

the victim responsible to show that thetorture inflicted upon him was based on some form 

of discrimination. Ideally this shouldbe an independent criterion, rather than an additional 

one as it is in the UN convention. 

The fourth contentious issue is Clause 5 of the proposed Bill, which restricts a Court 

toentertaining only complaints made within six months of the date of the offence. This 

istotally unacceptable. We are all aware that victims of torture are particularly 

vulnerable.They need a lot of time to overcome the physical and psychological trauma, find 

support,organise resources and gather courage to make the complaint. They live and report 

ofthe crime at risk of retaliatory attacks upon themselves and their families. It should be 

ageneral principle that criminal law does not prescribe any time limits to the 

investigationand prosecution of crime. 

Finally, Clause 6 of the proposed Bill prohibits a court from taking cognisance of acomplaint 

without the prior sanction from the government to prosecute. This provides apowerful 

shield for government officials who may be involved in the crime (e.g. torture,extortion) and 

is against the spirit of the UN Convention. 



Despite these issues raised, however, I am happy to say that the Select committee of 

theRajya sabha, in its report, has asked for a thorough revision of the Prevention of 

TortureBill before it is finally legislated. This is in spite of the fact that the committee 

washeaded by a member from the ruling party, who is also presently a minister. This is 

thestrength of Indian democracy – that a government has shown itself more than willing 

toaccommodate popular sentiment, even if such moves restrict its own powers. Because 

ofthis, I am hopeful that we will soon have a good and effective anti-torture law in place.I 

congratulate the Asian Human Rights Commission for the valuable interventions theyhad in 

this whole process. As a young legislator, I offer my full support to make this law areality. 

Yet I still feel that we should not be contented with just legislation. Our tendency tosearch 

for easy answers and quick fixes (i.e. strengthening our legal framework) may notproduce 

the desired objective (actual eradication of torture and ill-treatment). We haveto examine 

the root cause of violence in society, approaching the issue from political,sociological and 

scientific perspectives. A feudal and patriarchal society, as opposedto a democratic and 

egalitarian one, intrinsically tends to violence. Violent acts aresystematically committed by 

powerful agents within society, usually those vested withthe authority and legitimacy to 

govern – this qualifies as torture. The extent to which asociety accepts such violence is a true 

test of how undemocratic it is. The fight againsttorture must therefore be seen as part of a 

larger struggle for the democratization ofsociety; in this case, I speak concerning the 

democratic credentials of India. 

I come from Kerala, a southernmost state of India. Societies like those in Kerala 

havetraditionally been more egalitarian and have effectively checked many atrocities 

againstthe most vulnerable sections of society (such as the Dalits, or untouchables). 

However,there have been of late some alarming signals that necessitate some introspection. 

Thereare increasing incidents of religious fundamentalist groups trying to impose 

certainperverse social outlooks upon an otherwise multicultural society. Such perverse views 

areparticularly prevalent in discussions of the relationship between man and woman andin 

other gender debates. Some of us call this "cultural policing", a practice problematicbecause 

it indicates a government fundamentally unable to change with the times. Suchreactionary 

or ultraconservative tendencies potentially threaten every modern democracy. 

Politically motivated violence is another matter of disgrace in many parts of 

India.Organisations from the political far left (such as the Maoists) are not alone in 

theirreprehensible acts of politically motivated violence. Even "established" left parties 

whotake part in national elections, parties like the Communist Party of India (Marxist), 

intheir stronghold states of Kerala and West Bengal have occasionally resorted to violentacts 

in the same manner as fundamentalist Maoists and other terrorists. The worldoutside India 

may be surprised to hear that these "political parties" said to operate in ademocracy have in 

fact established "party villages" wherein individuals are required toobtain the approval of 

the local party unit chief to conduct as simple and natural a thingas marriage, or to sell your 

own property – this is essentially a form of administration orgovernment, minus the critical 

elections and limited terms in office that give India thesemblance of being a democracy. 

Parties systematically eliminate their political opponentseither by utilizing their own cadres 

or by outsourcing the dirty work to mafia-modelledgangs and petty criminals. 

 



India is unable to boast of an ancient democratic culture. For over four centuries, Indiawas 

subjugated to foreign rulers and interests. Yet we have had the fortune of having theworld's 

most non-violent independence movement that culminated in India's freedomfrom colonial 

exploitation. The will and sentiment of India's people were expressedthrough this struggle 

for freedom; ideals such as democracy and the protection ofcivil liberties were also 

enunciated. Mahatma Gandhi, who led this noble struggle forfreedom, proposed and 

advocated the concept of satyagraha (meaning steadfastness ontruth) and ahimsa (non-

violence) as a means to condemn and resist injustices of all kinds.This concept differs 

fundamentally from the belief that the end justified the means, anotion espoused by 

perpetrators of violence who purport to work in the name of somehigher or abstract ideal. 

Gandhi's firm conviction that swaraj, or "self-rule", could notbe accomplished unless the 

most marginalised and vulnerable of citizens felt that theytoo had a say in the governance of 

their homeland. The engagement of ordinary peoplewith governing bodies is an essential to 

any functioning democracy. The triumph ofIndia's independence movement paved the way 

for the introduction and observance ofindividuals' civil liberties, as well as for the exercise of 

democracy in India. I thereforebelieve that the life and message of Gandhi can serve as an 

inspiration to all who wish totake up the fight against torture and ill-treatment. 

After gaining independence, India, under the visionary leadership of Prime 

MinisterJawaharlal Nehru and Dr B.R. Ambedkar, achieved considerable progress in 

thereinvention of itself as a modern democratic state. The Indian Constitution is one ofour 

world's most detailed constitutions, with the state putting in considerable effort toinclude 

vulnerable minority groups and enshrine its own duty to protect and observekey human 

rights. In the past six decades since independence, Indian democracy hashelped to stabilise 

the country – regular and transparent elections legitimise politicalleadership, and this 

leadership is reined in by an independent judiciary and a clearseparation of powers between 

the legislative and the executive. A free press and a vibrant,engaged civil society has also 

contributed to a meaningful and flourishing democracy inIndia. This stands in huge contrast 

to other countries in the region. India is, arguably,one of the most religiously, 

socioeconomically, linguistically, racially, culturally andbiologically diverse regions in the 

world, even when considered in light of its populationof 1.2 billion. Depending on the 

category being used to identify an individual, everyIndian may be considered as belonging to 

a very particular minority. It is necessary forus to realise that India is necessarily an 

amalgamation of individuals who, in themselves,represent a plurality of identities and 

affiliations (and none of these preclude another).The Indian Constitution can therefore be 

said to defend a "minority democracy", wherespecial emphasis is placed on non-

discrimination on any grounds (whether or not onebelongs to a particular religious, ethnic, 

linguistic, cultural, socioeconomic group). 

To eliminate torture and other forms of violence, we need to understand its roots insocio-

political context and factors which breed violence. Developmental inequity is afundamental 

challenge. It is in turn variously caused by poor governance, bureaucraticinefficiency and 

insensitivity to the rights and plight of minorities. We observe extremismand armed 

insurgencies primarily in poverty-stricken parts of India, for instance.Impunity: Armed 

conflict and the reaffirmation of the brutish "might is right" paradigm,especially where the 

poor do not see any viable alternative to violence, threatens everyindividual of the state, 

whether he or she chooses to partake in the conflict, the survivalof existing regimes as well 

as the integrity of the state. "Violence simply does not pay"and "dignity and worth of the 

individual must be absolute" need to become governingprinciples. Governments must not 



only realise this but (i) seek to help all to understandthis as well, and (ii) address the 

grievances of its people through consultative andconstructive processes. By doing this, the 

incentive to use force, torture and other formsof ill-treatment, both on the part of the 

government and on the part of armed rebels,would be removed. Concrete steps would 

include credible assurances by the governmentthat inclusive development would be a 

priority. Such overtures would strengthen thenational psyche and encourage non-violence. 

The larger objective of power-sharingbetween powerful state agents and the state's subjects 

is precisely this delicate balance ofresponsibility. Power can only be shared with some 

degree of decentralisation of politicalpower and the strengthening of local government 

structures and systems. This shouldbe a political mission to empower the most 

underprivileged and honouring their equalright to public resources and the fruits of national 

development. The Indian governmentunderstands this and has pushed forward a variety of 

programmes, schemes and activitiesthat aim to strengthen civil society and Indian 

democracy. The rights of ordinary citizensare upheld through legally explicit entitlements 

such as the Right to Information Act,the Mahatma Gandhi Employment Guarantee Scheme 

(at least 100 days/year) and theRight to Education Act (free and compulsory education up to 

the age of fourteen). Thegovernment is also considering the Food Security Act (allocation of 

30kg of rice/family/month) and the Right to Services Act. 

The Role of Science in Preventing Torture 

A steadfast pursuit of science can be of immense help in our fight against torture and 

illtreatment,manifestations of our brutish tribal instinct. The practice of torture 

militatesagainst rational inquiry and the exercise of empirical methods. Laws are 

basicallyconcerned with the regulation of human behaviour. Neuroscience is a critical 

sourceof information that ought to inform policies and laws in any country. Advances in 

thefield reveal the inefficacy and detrimental impacts of coercive interrogative 

techniquesupon the functioning of the suspect's mind – one unintended consequence could 

be thecorruption of memory in the individual. Human civilisation requires policymakers 

tomeditate carefully upon such findings and upon their commitment to truth and 

justice.Legislators ought to formulate laws and policies, particularly in the field of 

criminalinvestigation, that reflect a genuine and sympathetic understanding of the workings 

ofthe human mind. I concede that the Indian police are in sore need of reform based 

onscientific precepts and a meticulous and compassionate understanding of the 

sociologicalimplications of torture and ill-treatment. As a parliamentarian, I declare also the 

need forcloser cooperation between the state and civil society in understanding the 

devastatingeffects of torture and ill-treatment, and to design ways to combat such practices 

incountry- and context-specific ways. 

I wish to conclude this presentation with an appeal to all, both the actors in government,and 

to the entirety of civil society, to join hands in this fight against the unscientific andbarbaric 

practice of torture and other forms of cruel, inhuman and degrading treatmentor 

punishment. Such deeply entrenched practices must be consciously and 

systematicallyresisted. It is my earnest hope that this gathering of parliamentarians and civil 

societyrepresentatives from across the globe marks the beginning of a new era of 

increaseddialogue between the state and its people, as well as between parliamentarians, 

and newaspirations to the realising of a world free from torture and all forms of violence. 

 



Thank you. 

Honourable V. T. Balram, 

Member of Kerala Legislative Assembly, India  


