IN THE SU/PREME COURT OF BANGLADESH
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Duicafleduments  1%51 5999

EHOET ORDER

Fie fedednss 1 b peoredied Lo o in detils, we horeby mabe
ih fikrring meder

The: wppeibets b Md. B Husda, L8 Col. Syed Farpoque
Rabrram, Le Col Suhes Shabeisr Rashal Khan, i Col. Mohisdin
(AniTiory) and Majar & KM Mohinddin Almed (Lane) fiked 5five)
brarer prtiiions sgains: the jedgmend md onde daled 30° Aprd, 2001
s by (e Hligh Coun Division ts Deatk Referenos Mo, 39 of |90
il Crivsiral Appesal hes. 30 off 1996, 2604 of 1796, 3613 of 1990
anad 2616 of 199K and whan the order dated 14" Deocerniber 200 of fhe
Ceurt Eivimion o the gt mamer.

Leave was praned un comaider the fafoeing poinki:

51 Becas ihe leamal lulges of te Divison Berch
have deliveral and signal tew soparsie diusenling
opmoes, e thind lemed Judge b conmnined @
Tansdarrsreal avver ol luw in el consiudesisg the wimeans
i it esirety, ic in pepen of il the corvicts wd
cotmideriag L cases of tx coavicts only.



b} Because there is inoedinate delay of 21 years in
lodging the F.LR.; this unreasonable delay speaks of ill
intention and design on the part of the prosecution o
falsely implicate the appellants by introducing a
concocted story - the lligh Coun Division, in the
premises, erred in low in maintaining the capital sentence
without properly considering this aspect of the martter.

¢) Because the evidence on record disclose a cose of
mutiny  leading to the murder of the then President and
his family members and thus the said killing not being a
case of murder simplizitir, the tnal of the appellants by a
mormal criminal court hag vitiated the thal,

i!] Because the evidence on record do not disclose 2
case of a criminal conspimcy 1o commil murder bul
disclose a case of conspiracy to commit mutiny to change
the then Mujab Government, hence the conviction and
sertence are legal,

e) Because the prosecution having failed 1w prove the
charge under section 302/34 of the Penal Code against
the appellants on proper evaluation and sifting of
evidence on record, there has been & serious miscarriage
of justice..

Chir opindon on the above points i as under;



aj  Sections ¥TE and 430 of the Code of Crimiad Procedins
sonlemplaic St i iy for fhe thind kamed Jalge 10 decide on what
poings he shall  hesr wpuments, if any, and, that postelstcs that be i
coipleicly free in sesobving the Eifermce ns b thinks fii, wd
therelore, the thied |earned hudge was comperent 1 decide the case af
gix comvicts of whom the lesmnd  judpes were  squally divided in
their spisios asd thas the thind lesmes] hulge wes in agrosseni with
Uz diiiiom of the kesmed Judges of the Divison ench i respect of
W) comriets of whom v was 0o diSsrence of spinim.

B The leamed Bessiorn Judge s well as the keamed Judpes of e
Migh Coss Division have belleved the explanstion given by e
prosscusion  fegarding the delwy in isdging the Fiest lafirmation
Fiepont (o samamemi. of fe evidence on fecond; this finding being &
concervern fnding of fact, @ eur view, doss not call for any
imartermr.

€1 b affence of mendor hos been ineluded i section 597 of the
Army Aci, 195E winble mnder e Armmy Ao subject o the comdilion
thent if thee flender commits the sid offemcs whils in “sctive service,
Barl i e appedlants wern nat i Cacive service’ within ihe meanng
of section 8(1) of the Army Act, their tinl by an endinary oriminsd
Covers i el lomwrreed by ther prowvisbons. of the Army Act, and secondly,



cveh i i mssumsd B i iv 2 ‘civil olface’ within the soaning of
Section 8(2) of the Ammy Act, thers m no legsl bar Sor wisd of such
offlenee in virw of sectios B4 of the mid Aci

di  There s oo legal evidence en mcond I come 1o the cenciusion
that the munder of Hangabandhi Shekh Mijjiber Bobman ard oher
members of his Samily inclading the Siree secunity persennel was
commitied a5 o comwepenos of mating, we we of the view that [ is
mod 0 o of cfimisal conspimcy W commil muting, mither it is &
criminal conspitacy o commit the murder of Rasgshandhy Shelkh
Muiitasr Rshinan and oiher members of his lamily.

oh  The leamed Judges of the High Ceurt Division having believed
Itihlnln;uﬁmhnhmlﬂrupﬂﬂ by mezmonahil divshi
the chargs of murdor agminat the appellans and ofher convicls by
adducing reliable evidence, snd the sppellanis havimg failed in make
ol omse Shat the Higgh Count Division has emsed & grive substastinl
Ejuslice or 8 miscarsisge of jedicy in acceping the death refisencs
s Garws il releies oo e appellants withosl proper evalustion and
silting of mvidmoe, we find no cogerd ground 10 isierere with the
impugned judgment and ceder of the High Court Division,



ifl The appellants hanving failed in make oul 3 case of exlenualing
circomytancs o curmmule thee senlence: ol dess®, we are ol melined
s interfere with the semence of death avvanded 1o the sppellanes by d
seamad Sesmions Judge and maimained te the High Court Dndsion.

In the premises, Criminal Appeal Mo 35.59 of 3007 with Jail
Appeal Mo, T of 2007 wits Criminel Mise. Petition No. § off 2001 with
Criminal Review Petithon M, ¥ off 2000 sre hencby d imessed,

The anler of sty passed by this { eurt s hereby vacated.

This short cedior ahall form part ol the judgment

The Ihh Mevember, 2004,
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