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FOREWORD

The Asian Human Right Commission’s Annual Report for 2012 casts an
unflinching eye at the state of human rights in 10 Asian countries. The report
does not purport to cover all human rights issues in Bangladesh, Burma, India,
Indonesia, Nepal, Pakistan, Philippines, South Korea, Sri Lanka, and Thailand.
However, with differing depths of involvement and range of coverage, and with
constant documentation of events and cases throughout the year, in reflecting
the nature of its work and engagement, the Asian Human Rights Commission
Annual Report provides a unique mirror to the realities of life and governance
in these 10 Asian countries.

Individual chapters that comprise the report were published online on
International Human Rights Day, December 10, 2012. The content has since
been updated, and collated herein. The result may provide an unflattering
picture of the institutions of governance that rule over a large section of
humanity, but it is one that needs to be confronted squarely if a life of dignity
is ever to be created for the common men, women, and children who live
in the shadow of institutions, inhuman and unjust. Given the nature of the
institutions, and their direct unamended link to colonial / top-down rule in
most nations in question, it is unsurprising they continue to fail to provide
rights and remedies, no matter fine words in constitutions and law.

The reports on Sri Lanka, Pakistan, and India are expansive in their scope.
The Pakistan chapter covers a wide range of subjects afflicting society,
such as violence against women, targeted killings of journalists, enforced
disappearances and extrajudicial killings. The subjugation of the government
and the judiciary to the extra-constitutional power of members of intelligence
agencies, the military, and religious fundamentalist groups, clearly emerges
as a major problem behind numerous continued human rights violations,
chaos, and impunity in Pakistan. The Sri Lanka chapter, on the other hand,
displays most notably AHRC’s comprehensive documentation over the year
of a judiciary that has succumbed to the executive, one with a militarized and
dictatorial mindset under the parasitic kinship rule of the Rajapaksas. The India
chapter covers a range of human rights issues and institutional failures afflicting
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1/6th of humanity in the past year, including how atrocities by paramilitary
organizations in border and tribal areas continue, how laws such as AFSPA
thrive while an anti-torture law refuses to be borne, how the National Human
Rights Commission is akin to a post-office, and how cycles of corruption,
malnutrition, agricultural indebtedness, and farmer suicides are connected.

The Bangladesh report documents how the citizens of that nation are being
held to ransom by the political parties, which present no real alternative or
opposition to society, especially one that will make state institutions deliver
rights and justice, and it also exposes how the judiciary is compromised in a
variety of ways. Also finding space in the report is documentation of the attacks
on religious minorities in 2012. And, of special note is the corruption, violence,
and impunity of Bangladesh security forces, the dreaded RAB in particular.
Nepal, on the other hand, as reflected in the human rights report herein,
continues to suffer due to the political and constitutional limbo, which has
meant that the institution and capacity building for human rights protection
has remained in abeyance.

The reports on Burma, South Korea, Indonesia, Thailand, and Philippines are
shorter, but no less informative with regard to the human rights realities on
the ground. Both Burma and Philippines chapters have to do with elements of
change in 2012. While the Burma report exposes the superficiality of change,
‘mouthed change’, with institutional corruption continuing as before and land-
grabbing picking up speed as Burma opens itself up to the appetites of the
world economy, the report on Philippines wrestles with the possibilities of real
substantive change towards reparations and justice amidst fresh hope that blew
across the islands in 2012.

Conflict over natural resources, new legislations, and human rights violations
in Papua find documentation in the Indonesia report, while we learn of
corruption and the compromised institutions that hamper human rights in
South Korea. And, finally, the Thailand chapter documents where the present
government stands in the spectrum of accountability vs. impunity in violations
committed by state agents, and the most recent developments vis-a-vis lese-
majesty laws and curtailed freedom of expression.

On the whole, the Annual Report exposes fragments of the same story of
institutions failing to deliver to citizens, and governments utilizing legal and
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illegal methods, torture, extrajudicial killings, and illegal detention to deny
citizens a better, less corrupt, more humane quality of life, with justice at the
center.
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BANGLADESH

Government by Deception

Introduction

The human rights situation in Bangladesh has not improved a single degree,
as its government has not changed its coercive attitude. The same may be
said various agencies of the Bangladesh state, which have been busy depriving
citizens of their fundamental rights throughout 2012. Constant and systematic
denial of justice has made citizens highly vulnerable. Civil and political rights
of the people in general, and of the political opposition to the ruling regime
in particular, have been zealously denied by the government, which has
used the state’s law-enforcement and intelligence agencies to routinely crack
down on whoever has had the gall to attempt to enjoy freedom of assembly,
freedom of association, and freedom of expression, against the government’s
immediate interest. Fair and uncensored access to complaint mechanisms for
even common crimes, such as acts of violence against women, has remained
impossible without intervention by influential persons, while registration of
complaints regarding state-sponsored crimes has been completely obstructed by
the police, unless suitably distorted and emasculated by the ‘law-enforcers.’

Torture, followed by custodial killings, committed by law-enforcement agencies,
security forces, and intelligence agencies have been taking place unabated.
Deprivation of right to life through extrajudicial executions in the pretext of
‘crossfire’, ‘gun-fight’ and several other innovative terms and methods have are
a continuing trend without remedy. Enforced and involuntary disappearances
are on the rise. And, the country’s judicial institutions remain constant in their
utter failure to hold the perpetrators accountable. State attorneys contribute
to the process of maintaining impunity for the perpetrators of gross human
rights violations due to the politicized ‘disposable’ recruitment process of the
attorneys.

The media in Bangladesh faces imminent threat from the authorities; physical
attacks on journalists by state agents and state-sponsored actors, for any
attempts of meaningfully exercising the freedom of expression and opinion
is routine. Journalists not only face torture, following constant intimidation
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and threats, some outspoken journalists have even been assassinated, and
several have lost their jobs due to alleged interventions by influential political
forces. The ruling regime, including Prime Minister Sheikh Hasina herself,
has often resorted to verbally attacking journalists publicly, for their exposure
of corruption and for their criticism of government actions that have failed to
benefit ordinary people.

Human rights groups and civil society involved in helping victims without
compromising with the ruling regime, in a politically polarized country, have
experienced threat and intimidation in 2012 as well. On several occasions rights
defenders have been harassed, with threats that the respective organizations
criticizing the actions of the rulers and their agents will be shut down.

The basic rule of law institutions survive merely in form— in buildings and
uniforms — rather than in any effective administration of justice for the people.
Ordinary justice-seekers of Bangladesh have been cornered into a life-in-
death-condition by criminal justice institutions made dysfunctional by power-
parasites that appear to know only how to suck-up the tax-money of the people.
One may find correlation between the pledges of the government to the people
for protecting their constitutional rights and reality, if one is determined to fool
oneself and some. The government is systematically deceiving its citizens non-
stop'.

Fear & Speculation in Dhaka

Bangladesh’s political situation remains explosive due to a culture of hatred
and intolerance among power-hungry political groups. Democracy is merely
a format in which they participate in — and if possible win — elections, by
manipulating the weak electoral institution, garnering administrative and
military support, depending on possibilities of establishing influence over the
trigger points and strategic players.

There is only one thing common among the power-hunting political groups.
None of them is interested in strengthening the Election Commission —
which legally remains under the office of the Prime Minister — by making it
an independent and effective institution. The reason behind this unity is that
each of the parties wants to take advantage of the Commission’s weakness, so
that the strength of any group having ability to influence the system can win
the election. Winning election means the particular political group has been
‘democratically mandated’ to do or undo whatever the regime wishes to. What

1 www.humanrights.asia/news/alrc-news/ALRC-PRL-005-2012
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remains missing in the electoral process is ‘credibility’ of the election, which
allows the losing party to blame the winners for untrue representation of the
people. As a result, the moment the election result is declared, the losing party
refuses to accept the result and announce their vow to ‘throw away’ the ‘illegal
regime’ for the so-called sake of establishing the people’s right to vote. The
political parties apparently believe that their political success mostly depends on
their ability to orchestrate violence in the street. The people’s sufferings never
end in Bangladesh due to the blind addiction for power among the political
parties.

Political violence persists inseparably in the everyday life of the people of
Bangladesh despite the fact that the whole population of all ages, and all walks,
sincerely hates it, everyone except the so-called political leaders and their
active thugs. The endless political violence takes numerous lives of ordinary
people, which creates new occasions, and statistics, for the rival groups to claim
the deceased or injured persons as their own party supporter and blame the
opponent for shedding blood. The bloody game for grabbing power intensifies
at the cost of destruction of countless lives, assets, trusts, and dreams of the
people. Both the ruling and opposition parties enjoy this condition, hoping
it may pave the way for them to either remain in, or return to, power, if they
succeed in applying their propaganda machineries.

Whenever a general election approaches in Bangladesh, the political
environment takes an extreme turn toward intensified violence. The opposition
invests its resources and engages muscle-power in the face of crackdowns by the
state’s law-enforcement agencies, security forces, and intelligence wings that by
default work as the ruling regime’s hired gunmen to attempt virtual elimination
of the opposition from the scene. Reasonable argumentative intellectual
discourse among the political groups is replaced by violence between, and
among, the state and non-state actors. It is so, because, the relationship between
the top leaders of the two major political groups is based on hatred, envy
and distrust that not only spreads to the supporters of both parties, but also
contaminates the larger population in general, resulting in a visible polarization
on the basis of political attachments.

In fact, political communication between the two major political groups is only
visible either in their use of abusive language and character assassinations, or
in physical attacks on each other’s supporters. The existing pattern of political
exercise does not require politicians with merit and wisdom. Rather, it requires
more number of musclemen having physical strength and vast armories. The
political parties often declare crusade for democracy and ‘public interest’s
however, these are but rote ritual chants which have lost any meaning. Instead,
the leading political parties are ‘owned’ by persons from certain families,
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where others have roles to amuse the ‘owner of the party’ and amass wealth
undeservingly once his or her party succeeds in acquiring power. Given such
conditions, democracy has hardly found a piece of land with sunlight and
water to sprout, let alone find nourishment to grow up in the country of
Bangladesh. Democracy is on life-support in Bangladesh, having somehow not
yet succumbed to unnatural death.

Since the 1990s, Bangladesh has experienced severe and bloody political
violence before every general election in the post-military dictatorship era. In
2014, the nation will be ravaged by another general election to form its 10th
parliament in four and a quarter decades since the inception of the country.

The political scenario is already taking its warlike shape now in the closing days
of 2012.

The country’s Election Commission (EC), which has the most important
role to play for a fair, transparent, and credible general election, is creating
confusion among the public regarding its ability to hold an election that could
be acceptable to the people in general. Moreover, the EC has repeatedly been
accused of having bias to the ruling regime, which has again recruited the
top officials on the basis of the candidates’ loyalty to the rulers as per usual
practice. For example, a large number of field level staff of the EC has been
recruited recently, while the newly recruited officers are allegedly selected for
their background of having attachment with the ruling political party’s student
wing. In response to such allegations, the EC, headed by a group of five retired
civil and military bureaucrats, has failed to provide a trustworthy answer to the
citizens. The silence of the EC regarding the allegation of partisan recruitment
transmits the message to the people that, as an institution, it either owes
nothing to the public and its concerns, or simply accepts the allegation as a
truth and thus maintains silence for the purpose of implementing the agenda of
the ruling regime, as its master, has expected it to do.

When such is the condition, certain words are often repeated in political
speeches, i.e. those alluding to ‘people’, and ‘people’s safety’, when the fact is
that the parties are competing against each other to put the ‘people’ in a more
vulnerable and dreadful condition by their actions. For example, in October
2006, the ruling regime and the opposition, who sit in switched roles today,
commenced fighting each other on the streets. It caused more than a dozen
deaths. Continued violence, and exchange of bullets and hand-bombs in public
places, confined residents in many cities, including the capital, Dhaka. The
military, in turn, utilized this opportunity to grab power, insisting, in January
2007, that the then President lazuddin Ahmed impose a state of emergency and
curfew in the country. Bangladesh suffered the military again, for two years,
damaging any advances in real democracy.
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Observing the ongoing political deadlock and eruptive situation, many
Bangladeshis fear that the ruling regime and the opposition may lead the
country to an October 2006 crisis again. Bangladeshis can thus only face-up
to the coming violence-ridden election slug-fest, a veneer of formal democracy,
with trepidation.

Supreme Court’s Time in the Political Sun

The Supreme Court has found itself trapped by politically polarized and
influential legal professionals, and the executive. This has only deepened
political dispute and led the nation hurtling into another crisis. The matter
relates to the holding of general elections, as per the 13th Amendment to the
Constitution, under a non-party care-taker government.

The sixth and shortest surviving elected parliament of Bangladesh, which lasted
only 15 days in Feb-March 1996, succeeded in passing the Constitution 13th
Amendment. The opposition at the time, led by the Bangladesh Awami League
(BAL)- presently dominant in the incumbent ruling regime — put the country
through an endless series of nation-wide general strikes in order to establish
a system of non-party care-taker government, to help in elections and power
transfer.

The Bangladesh Nationalist Party (BNP), which ruled the nation between
March 1991 and March 2006, stood against the opposition’s demand for a care-
taker governmental system. According to the BAL, the care taker governmental
system was the only solution for holding free and fair general elections in
Bangladesh, as the elections until then, under any regime, had failed to meet
parameters of credibility. The ruling BNP government, when it completed its
tenure in 1996, failed to convince the opposition to participate in the general
election, boycotted to express a lack of credibility in the prevailing electoral
process.

The government then held a controversial election, without the participation of
any major opposition political parties, enjoying a one-sided massive victory.

However, the victorious government, comprised of the BNP, which had
opposed the idea of a non-party caretaker government thus far, did an-about-
turn and used its majority to amend the Constitution, inserting the provision of
a ‘Non-party Care Taker Government to be headed by the latest retired Chief
Justice or the senior-most judge of the Supreme Court, with ten technocrats to
serve as council of advisors.
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This care-taker governments main responsibility, according to chapter IT A of
the 13th Amendment, was to hold a general election. Since this amendment,
two general elections — one in June 1996 and the other in October 2001 —
have been held in Bangladesh; both elections have found opposition ousting
incumbents.

The Constitution 13th Amendment has made a huge impact on Supreme
Court judges of Bangladesh. The incumbent regimes have begun to feel that
a ‘loyal’ judge must be given the position of Chief Justice. Calculations have
ensued, so that the most loyal judge isretires prior to the upcoming general
election.

The BNP regime allegedly attempted to appoint the judge of their choice as
Chief Justice by extending the age of retirement of the highest judiciary in the
Constitution 14th Amendment.

Following violent political action, the particular judge withdrew himself from
the position of head of the caretaker government in late 2006. Later, some of
the judges had started to dream of, and compete for, acquiring a position as
head of the government, even if for few months.

In 2011, the Appellate Division of the Supreme Court of Bangladesh passed a
judgment declaring the Constitution 13th Amendment “void and ultra vires
the Constitution” in the introduction to the Judgment.

The Court also declared, “The election of the Tenth and the Eleventh
Parliament may be held under the provisions of the above mentioned
Thirteenth Amendment on the age old principles, namely, quod alias non est
licitum, necessitas licitum facit (That which otherwise is not lawful, necessity
makes lawful), salus populi suprema lex (safety of the people is the supreme
law) and salus republicae est suprema lex (safety of the State is the Supreme
law).”

The judgment observed that “the parliament, however, in the meantime, is at
liberty to bring necessary amendments excluding the provisions of making the
former Chief Justices of Bangladesh or the Judges of the Appellate Division as
the head of the Non-Party Care-taker Government.” It further asserted that “the
Judgment in detail would follow”.

The judgment summary was pronounced in the Court on May 10, 2011,
by the full bench of seven judges of the Appellate Division, headed by Chief
Justice A B M Khairul Haque, Supreme Court of Bangladesh. This judgment
was passed on a majority note, four in favour and two against; one judge had
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a different view. Chief Justice Haque, retired from service one week after this
summary / short judgment was passed.

The complete judgment was itself signed and only made available on
September 6, 2012, i.e. more than 16 months after the introduction was made

public.

Several jurists of the country criticized the process followed by the former Chief
Justice, arguing that once any judge retires from judicial service, he or she
becomes an ordinary civilian, does not remain under oath of office, and loses
his or her judicial authority to adjudicate or sign on a judgment.

Meanwhile, in the interim, the ruling regime led by the BAL took advantage
of the summary judgment, and without waiting for the complete judgment,
passed the Constitution 15th Amendment on June 30, 2011, abolishing the
non-party care-taker government system.

This latest amendment, which received presidential assent on July 3, 2011, was
published in the official gazette on July 4, 2011. It will enable the ruling party
to remain in power in the lead-up to the upcoming general election.

Divided Ruling Multiplies Plight

The separation of Bangladesh’s judiciary from the executive branch remains but
a theory, with little practical reality. For one, the appointment of judges to the
higher judiciary continue to be highly politicised. The judiciary does not enjoy
independence as far as the administration of justice is concerned in terms of
logistics, manpower, integrity, and the adjudication of cases. Besides, there is
a serious lack of judicial competence and commitment to upholding the rule
of law among many judicial officers. The Supreme Court acts systematically
in favour of the ruling party. Furthermore, the present BAL-led alliance
government deployed mobile courts under the Mobile Court Act, 2009, in
the name of preventing ‘anarchy’ during general strikes. The mobile courts
arrested and sentenced people after summary trials, without scope of defence,
violating fundamental rights of citizens. The mobile courts, which operate
under the executive, have given the government unlimited power to misuse and
fulfill political agenda. It illustrates the governments failure to implement the
recommendation to ensure independence of the judiciary.”

2 www.alrc.net/PDF/ALRC-UPR-16-001-2013-Bangladesh.pdf
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Frequently, judges of the Division Bench of the High Court Division appear to
have divided opinion in deciding writ petitions of the litigants. In many cases,
the judges hardly make a valid legal point while disagreeing with his or her
colleague on the Division Bench.

The Asian Human Rights Commission can share one such recent example. A
habeas corpus petition on the disappearance of Mr. Immam Hassan (Badal) was
heard on November 13, 2012, by a Division Bench comprising Justice Seyed
Refaat Ahmed and Justice Sheikh Hassan Arif. Imam had ‘been disappeared’
since March 16, 2012, when his parents last met him at the office of the
Rapid Action Battalion (RAB)-2 headquarters at Sher-E-Bangla Nagar in
Dhaka. Imam’s father, Mr. Md. Ruhul Amin, and Bangladesh’s human rights
organization Odhikar’s Director, A.S.M. Nasiruddin Elan, filed the habeas
corpus petition with the High Court Division.

The petitioners™ attorney, Mr. Adilur Rahman Khan, Secretary of Odhikar,
submitted to the Court that “the state has obligation of protecting the rights
of its citizens while the state had been found to be indifferent in the matter
of disappearance. A man was disappeared for failing to paying bribes to the
members of the Rapid Action Battalion.”

In response, one of the two judges asked the lawyer, “If RAB denies its
involvement in the incident of disappearance, then what would happen?”
The petitioners’ attorney said that “they [RAB] had been doing [denying] so.
That's why the statistics of disappeared persons rose to 71, according to our
documentation on the basis of facts.”

Then, the same judge said, “Generally, disappearance happens to the political
leaders,” and asked, “Why should he [/mam Hassan] be disappeared?” The
petitioners’ attorney requested the Court to order the respondents to produce
the disappeared person within 24 or 48 hours before the same Court, however,
the junior judge disagreed with his senior colleague, who expressed his view in
the open Court for passing an order according to the submission made by the
petitioners’ attorney. Instead, the Court issued a Rule directing the respondents
as to why they should not be asked to produce Mr. Imam Hassan before the
Court within one week.

A citizen’s fundamental right to life and liberty had been denied by the state’s
paramilitary force — RAB, which enjoys blatant impunity — and required
maximum attention from the highest judiciary of the country when a habeas
corpus petition was being heard. The judiciary’s constitutional and universal
obligation is that of locating the disappeared person alive and ensuring his right
to life and liberty, leading to prosecution of the perpetrators.
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Ironically, the junior judge was more concerned about RAB’s denial — which
RAB systematically maintains when questioned about its involvement in
disappearances — in order to appease the paramilitary force rather than holding
the perpetrators accountable. The judge’s remarks also appear to sugest that he
was okay with the incidents of disappearance of a politician but struggled to
accept it when an apolitical person is victim to disappearance.

Many litigants of the country have been facing similar challenges from the
highest judiciary, let alone the difficulties expecting any redress from the lower
branches. Thanks to the ongoing culture of recruiting judges in the higher
judiciary in recent years, on the basis of loyalty and political affiliation with
the ruling regime, one of the most important institutions of the state has
been burdened with judges that have the poorest moral standards. The nation
urgently needs to act to reverse this trend. Any delay or failure to transform the
subjugated mindsets to ones based on normative standards will result in the
people paying a high price.

Pre-Planned Assault on Ethnic Minorities

The ethnic minority communities of Bangladesh have experienced a shocking
and tragic blow in 2012. The governmental machinery of Bangladesh, with
its retinue of law-enforcement units, intelligence agencies, and security forces,
has totally and abysmally failed to protect minority communities in the south
eastern region of the country. A large number of monasteries, temples, houses
and establishments of the Buddhist communities, and even those belonging to
some of the Hindu communities, have been subject to open arson and looting.

Starting 29 September 2012, the rampage proceeded for three straight days in
Cox’s Bazar and Chittagong districts. The devastating attacks began at Ramu
sub-district town on the evening of 29 September and spread in the next two
days, without even token measures by authorities to protect the assets and trust
of affected communities. Local leaders of the ruling party, in collusion with few
leaders of other political parties and locally known and unknown individuals,
were found to have provoked the hate-mongering and violence.

Victims and witnesses noted how local police acted as silent spectators to the
firestorms lit-up and fanned by the attackers. Bangladesh’s policing system has
been conditioned to turn a blind eye to any violence orchestrated by anyone
having any connection to the ruling political parties. The police’s role, as silent
spectator, further points a finger to the comprehensive culture of impunity for
offenders having links to power, especially links to the ruling party.
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Cox’s Bazar, like every district town, has a Police Line, accommodating reserve
police forces stationed there to tackle such violence. The RAB, officially
termed an ‘elite force’, has a unit in every district headquarter to control ‘law
and order.” At least two battalions of the Border Guards Bangladesh (BGB)
are stationed within half-an-hour driving distance from Cox’s Bazar and at
Naikkhongchhari sub-district of Bandarban Hill district, which is adjacent to
Ramu. Moreover, there is a military barrack within ten kilometers from Ramu
town and an engineering core in Cox’s Bazar town. The authorities did not
engage any of these agencies or their forces to stop or mitigate the attacks.

Evidently, the country’s intelligence agencies failed to, or didn’t want to, predict
the possibility of the attacks, even though high-profile government officials,
including the Prime Minister and Home Minister of Bangladesh, termed the
pillaging as ‘pre-planned attacks.” One of the glaring incidents in the series of
attacks was the attack that took place at Paschim Marichchya Dipankar Buddha
Bihar at Ukhia sub-district, 24 hours after the attacks occurred at Ramu. The
authorities did not take any effective measure to ensure security of the affected
community in Ukhia area, although the events in Ramu had become known to
the whole world through media by that time.

People affected by the attacks are terrified, fearing they may recur. The witnesses
and victims declined to expose their personal identity, due to the fear of further
attack or harassment. Such apprehension reiterates the extreme necessity of
an effective witness protection mechanism, something missing in Bangladesh.
Hundreds of families are still homeless and living under imminent threat. An
unknown number of victims have received various forms of injuries as a result
of the multiple types of attacks. None has been able to ascertain whether the
victims have been given access to adequate medical treatment facilities or not.

The police arrested people en-mass, without substantial evidence against the
suspects. According to the police, at least 17 criminal cases have been registered
with three police stations of Cox’s Bazaar and one police station of Chittagong
district.

More than hundred people were arrested and detained by the police of Ramu
in eight related criminal cases filed with the police station. Two of the eight
cases have been transferred to the Detective Branch (DB) of police, which
has further arrested 30 more suspects in Cox’s Bazaar. The police officers have
denied disclosing the individual identities of the detained suspects, although
they claim that the suspects belong to all major political parties including
Awami League, BNP, Jatiya Party, and Jamaat-E-Islami. They have confirmed
that none of the detainees are from the Rohingya community.
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Four cases have been registered with the Ukhia police, which had arrested 49
suspects. The police claimed that few of the detained suspects are members of
BNP and Jamaat-E-Islami. However, the officers refuse to reveal the details
of the suspects or how the police have determined their involvement in the
crimes. The Officer-in-Charge (OC) of Ukhia Police Station, Mr. Oppela Raju
Naha said, “We are scrutinizing the suspects. No comments can be made while
the matters are under investigation.”

Two cases have been registered with the Teknaf police, who have arrested at
least 36 people as suspects. According to the Officer-in-Charge (OC) Md.
Farhad Hossain, two of the detainees belong to the Jamaat-E-Islami, while none
has yet been identified as Rohingya. He said, “More people might be arrested

in the coming days in these cases.”

It has been learned from the Patiya police of Chittagong district that three
cases have been registered with the police regarding the attacks in monasteries
and temples within its jurisdiction. At least 35 people have been arrested and

detained up to October 16th.

The political parties of Bangladesh have once again exposed their failure
to face the truth. The ruling and opposition parties have been publicly
playing traditional blame-games against each other instead of addressing this
unprecedented disaster to the country’s communal harmony. Both ruling and
opposition politicians have failed to stand beside the victims, who deserve
assurance from the larger powerful communities that recurrence of attacks
would be prevented at any costs.

It was learned from the witnesses in Cox’s Bazaar that the incident started at
around 7 pm on September 29, 2012 following a post in a personal facebook
account of a Buddhist young man named Mr. Uttam Kumar Barua, who is a
resident of Baruapara at Ramu upazila of Cox’s Bazaar district. Another user
had posted as a photo that allegedly insulted the Holy Quran, which was
shown to be underneath a girl’s foot. And, this was tagged to Uttam’s personal
facebook account.

The meetings and processions that took place before the attack on the homes
and places of worship of the minority Buddhist and Hindu communities were
led by local leaders and activists of the Awami League. However, the local
people said that during the attack, a few strangers were also seen along with
those who were known. Many people claimed that kerosene and gunpowder
were used during the attacks to start fires.
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All of the local people were in shock, given that so many places of worship were
being attacked at the same time. They had never witnessed such events before,
and they could they imagine that such incidents could ever occur. Accurate
information was not found regarding exactly how the inflammable substances
were used, collected, and who collected them. The gunpowder was of import.
However, the alarming fact is that although two months have passed, the local
authorities and intelligence agencies have yet to take any action. As a result, the
feelings of insecurity among those affected by this attack have escalated.

The views of the victims and eyewitnesses have made it clear that religious
sentiment was used to mobilise a large number of people. It is believed that
even though people from all faiths have lived harmoniously in the past, the
communal tension is now akin to a tinderbox.

Whether the torture of the Rohingyas in Myanmar had any influence on these
attacks was not the subject of this particular fact-finding mission. However, a
social fact-finding mission and adequate explanation is required to understand
the perspective mentioned above. It was clear that the people who gave
information to the fact-finding team did not say anything about the Rohingyas
being involved. Imaginary news about the Rohingyas being involved was
released by some of the media.

Information received from the priests of the temples, local people, and the
members of law enforcement agencies has revealed there was no evidence
regarding the involvement of the Rohingyas. Nonetheless, some media outlets
have published news about a few Rohingyas being arrested and accused long
before the incident took place. Attempts are being made to wrongly frame the
Rohingyas. This is in order to hide the alleged involvement of the local Awami
League leaders and activists, together with the massive, unpardonable, failure of
the administration to act. In the context of the recent killings that have taken
place in Myanmar, such misleading facts and unfair allegations may create
dangerous impact for the Rohingyas in Myanmar and Bangladesh. Attempts
might be made to arrest them in order to show that the Rohingyas were the
instigators.

Instead of assuring a fair and proper investigation, the government was seen
to be spending too much time in blaming their political opponents. Similarly,
the opposition parties are busy criticizing the government instead of taking
steps to gain the trust of the Buddhist and Hindu communities. The one and
only political duty at this time should be in establishing good inter-community
relations to ensure the security of the lives, belongings and places of worship
of all the citizens of Bangladesh. The failure of the political parties in realizing
the social and political consequences involved is a matter of grave concern. The
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government’s attempt to blame others instead of admitting their own faults
makes the situation even more complicated.

There was tremendous doubt in the
minds of the people of Bangladesh
on whether the investigation will
be fair and independent of political
influence. It appears that the people
given responsibility for investigating the
crimes are the very officials who had
command responsibilities when these
crimes were committed.

The demand for an independent and A procession against the Buddhist
impartial investigation committee was  community at about 8:30 p.m. on 29

made by the rights groups concerned  September in Ramu (courtesy, local media).
in order to uncover the real reasons

behind the attacks, to identify the culprits, and bring them to justice. However,
the investigation into the attack upon minorities, its process and outcome, and
subsequent handling of the event by the Bangladesh government, was, and
remains, highly questionable.

The incident in question was the arson of properties of the minority
communities, particularly of the Buddhists and Hindus in Cox’s Bazar and
Chittagong districts that occurred on 29th September.

The Probe Committee, headed by the Additional Divisional Commissioner
of Chittagong, and comprising a civilian officer and two police officers, has
claimed to have completed its investigation on 13th October. The government
has, however, suppressed the report. The public is being kept in the dark
regarding the Committee’s findings.

The investigation has generated more controversy than contributions to the
pursuit of justice for the victims. The victims have challenged the Committee’s
report, though what is publicly available so far is only snippets of opinion made
by Committee members. The victims have also demanded an independent
judicial investigation, as they do not trust a government-sponsored Committee
and their intensions.

A number of Buddhist clergy have already objected to the police action that
seeks to implicate certain political opponents of the ruling regime for the arson.
For example, the President and the Secretary of the Pashchim Ratnashashon
Teertha Sudarshan Bihar Management Committee have prepared notarised
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affidavits on 18th October suggesting that they are not pleased with the
government’s actions. The affidavits allege that the Buddhist community
received support from Mr. Mahmudul Haque Chowdhury and one Mr.
Darbesh Ali, two prominent public figures from the locality, to prevent the
attacks upon the local Buddhist monastery. Both Mahmudul and Darbesh are
however accused by the police for attacking and looting the monastery.

The media have quoted the Committee, when it reported that Mr. Tofail
Ahmed, a leader of Jamaat-E-Islam and the Chairman of Naikkhongchhari
Upazila Parishad of Bandarban district, were the mastermind behind the entire
incident. The local leaders of the ethnic communities that were under attack
challenged this version of the Committee. In a press conference held on 21st
October at Cox’s Bazar, the local leaders have challenged the Committee’s
report.

Irrespective of the truth behind the statements made by Buddhist and other
community leaders, the government is responsible for providing answers to the
public. It is, however, a sad reality that what is now available in public about
the Committee’s findings is mere rumour.

By suppressing the investigation report, the government has denied the people
a right to know the truth. It is not for the government to decide what and who
led the arson attacks. It is for an independent investigation to unearth and for a
court to decide, since arson is a crime. Instead, by hiding the probe report, the
government has contributed to the generation of public speculation, creating
rifts between communities when relationships are already strained.

Apart from this, the local police have detained some persons as suspects. These
persons have already withdrawn their statements from the courts, alleging that
state officers tortured them and forced them to confess to crimes they have not
committed. The allegation of torture must also be a subject for investigation,
since torture is prohibited in Bangladesh. It is also reported that the persons
currently in custody accused of the crime have been threatened by the state
officers that they would be extra judicially executed in cross-fire, if they refuse
to give statements as directed by the state officers.

The government kept all its forces as silent spectators when the devastating
arson attacks occured. It has done no better by suppressing the probe report
filed by a committee that the government had itself instituted to investigate the
crime.
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Tools for Lucrative Business: Arbitrary Arrest, Detention,
Torture

The people of Bangladesh often find themselves living in fear of arbitrary arrest
and detention. In particular, whenever the opposition announces any protest
rally in the country, matters get worse for the ordinary people, as happened
prior to a mass rally in Dhaka on 12 March 2012, called by the opposition
parties, and led by the Bangladesh Nationalist Party (BNP), against the ruling

regime.

Opposition parties had organised a march towards Dhaka on 12th March,
to show political strength by gathering as many supporters as possible and
bringing them to the capital. The opposition parties claim they had wished
to host the rally peacefully, in accord with their right to freedom of assembly.
They have now accused the government of arresting hundreds of their activists
and supporters prior to the rally.

The government, which held a rally on 7th March in participation with public
employees, and was planning to hold another one in two days time, had
deployed all of its agents, including the police, RAB, and other intelligence
agencies, to prevent the opposition public rally. The ruling regime attempted
to deny its opponents the right to hold political meetings and rallies in public.
It has been blaming the opposition for conspiring to cause a breakdown of law
and order in the country.

Law-enforcment agents of Bangladesh have indeed arrested hundreds of
ordinary people and activists of the opposition parties, en-masse. And these
arrests have continued. The authorities detained the arrestees arbitrarily
under Section 54 of the Code of Criminal Procedure (1989) and several other
draconian laws including the Dhaka Metropolitan Police Ordinance (1976)
and Anti-Terrorism Act (2009). According to available information, several
thousand people have already been illegally arrested and arbitrarily detained
only in last three days.

Amongst the detainees, poor people have been victim to the on-going random
arrests by law-enforcement agents. Most of the detainees hae been identified
as day-labourers, transport-workers, street-hawkers, students, and pedestrians.
Many of the detainees have been named in fabricated cases, having failed to
bribe the police. The country’s magistracy, which deals with such arrested
persons, appears to be of no use at all in ensuring the fundamental right to
liberty, even when almost everyone is being arbitrarily sent to prison.
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The Dhaka Central Jail authorities admitted that in three days they had
received around four-times more detainees than normal. Similar reports of
arbitrary detention were being recorded in other cities and towns, although the
exact statistics remain under wraps.

Apart from arrest and detention, the government had ordered the public
transportation companies to stop, or reduce, operation to and from the capital
city in order to prevent the presence of the pro-opposition supporters in
Dhaka. Residential hotels had reportedly been ordered to keep closed from 9th
March on, with threats of further harassment if the hotels would accommodate
anyone. The police and the RAB had been raiding the houses of the citizens, of
leaders of opposition parties, and other places, including private dormitories,
where students having no alternative shelter for studies reside, and all this
without any credible search warrant, as per their whim.

In the given situation, the ordinary people have been scared of making even
necessary movements for their livelihoods. Passengers in limited number of
private and public transport that still dare to operate in the streets are facing
endless harassment in the name of security checks all around the city of Dhaka.
Bangladesh appears to have become a police state. Most of the families of the
detained victims have been helpless with regard to the release of their loved
ones from prison — not only failing to afford the costs needed to be incurred,
but also having to brave the ruthless attitude of the government, and the chain
of corruption of the policing system of the country.

Showing political strength in public through violent forms and propaganda
against each other has been an integral part of the political culture in the recent
past of Bangladesh. But what is always ignored by every regime is the safety and
livelihoods of ordinary people, who never wish to be victims of political power
games. Nobody cares for the ordinary people who suffer the pain, torture and
involvement in fabricated cases in such circumstances.

No matter which party is in power, the government of Bangladesh, denies
that in a democracy everyone has freedom of peaceful assembly as one of the
fundamental rights that no authority can deny by any excuse. The government
has obligation to ensure the right to liberty of the people by all means. It has no
authority to deny any citizen’s personal liberty by abusing the law arbitrarily.

Several rights groups have demanded immediate end to the mass arrest and
detention of the people in Bangladesh followed by credible investigations by
competent officials other than the police, who are known to be institutionally
corrupted. There have been strong demands for immediate release of all
the victims of arbitrary detention, who were illegally arrested prior to the
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opposition rally. The government has been asked to provide legal aid to the
detainees, if the poor victims have been unable to afford the expenditure
— an extra burden on their hardships. Some victims have also demanded
compensation from the authorities for the suffering they had been subjected to.
However, the government has not cared about any of these requests made by
the victims or the rights groups.

Anti-Terrorism Amendment Bill Widens Net

The government adopted the Anti-Terrorism Bill on 19 February 2009,
without any public consultation. And, on 16 February 2012, the Parliament
of Bangladesh adopted the Anti-Terrorism (Amendment) Bill, which widens
the scope of sanctions provided in the Anti-Terrorism Act of 2009 (ATA) by
approving the death penalty as the maximum penalty for financing terrorist
activities.

The vague definition of ‘terrorists activities' provided under the ATA is open
to abuse, and is incompatible with the principle of legality requiring that
criminal liability and punishment be limited to clear and precise provisions.
This principle is enshrined in Article 15 of the ICCPR, which Bangladesh
ratified in 2000. By retaining a vague and broadly applicable definition of
‘terrorist activities and making terrorism-related offences punishable by death,
the Amendment Bill makes the Anti-Terrorism Act even more vulnerable to
the worst kind of abuses. Documentation shows how it is being used to repress
political opponents, journalists and other dissenting voices.’

Environmental Rights Depend on the Blessings of Thugs

In 2012, illegal sand mining in the Meghna River adjacent to the Mayadip and
Nunertek islands, and elsewhere in Bangladesh, continued, despite intervention
from the UN mandate holder. The Asian Human Rights Commission had
issued an Urgent Appeal® regarding illegal sand-mining and death threats to
local rights activists and inhabitants on 24 February 2012.

The UN Special Rapporteur on Adequate Housing intervened in the matter,
urging the government of Bangladesh to initiate investigation on 22 March.
On 29 March, the Permanent Mission of Bangladesh in Geneva informed’
the Ministry of Foreign Affairs in Dhaka about the intervention of the UN
mandate holder.

3 www.alrc.net/PDF/ALRC-UPR-16-001-2013-Bangladesh.pdf
4 www.humanrights.asia/news/urgent-appeals/ AHRC-UAC-033-2012
5 www.humanrights.asia/news/urgent-appeals/images/2012/AHRC-UAU-033-2012-02.jpg/
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On 22 April, the Foreign Ministry forwarded the request’ to the Cabinet
Division’ of the Government of Bangladesh, which asked the district
administration of Narayanganj district on 25 April to conduct an investigation
regarding the matter. Accordingly, the district administration of Narayanganj
conducted an enquiry within one week of receiving the instruction from the
Cabinet Division. However, the authorities did not make the investigation
report public and no information has been provided regarding the outcome of
the report.

Despite conducting the investigation, authorities of Bangladesh have failed
to stop the illegal sand mining. On the contrary, influential politicians and
parliamentarians of the ruling regime have allegedly been protecting the sand
mining companies. And, these companies constantly harassed the activists
at Sonargaon in Narayanganj district for resisting the illegal mining of sand
from the Meghna Rivera by filing fabricated criminal cases with the help of
compromised police. And, three persons, including one of the prominent
activists protesting against the illegal mining, were recently detained in prison
in relation to the fabricated cases.

Around 8 acres of cultivated land has already eroded and been lost to River
Meghna as a result of the illegal sand mining. The subsistence of the whole
locality, i.e. the livelihood and shelter of around 9,000 people, is under serious
threat. The intervention of the High Court Division of the Supreme Court of
Bangladesh, and the investigations conducted by the governmental authorities,
sound hollow at the end of the day when no action has resulted to protect the
environment and the livelihood of the people victimized by illegal mining in
the country.

Human Rights Defenders at Risk

Human rights defenders have faced severe challenges in Bangladesh throughout
the year. Documenting cases of gross human rights abuses and supporting the
victims and their families have brought repeated threats and harassment to
the rights defenders themselves. In most cases, state agents have orchestrated
harassment of human rights defenders.

In June 2012, the Government of Bangladesh planned to arrest members of
human rights organisations and activists whom the authorities suspected of

6 www.humanrights.asia/news/urgent-appeals/images/2012/AHRC-UAU-033-2012-03.jpg/
7 www.humanrights.asia/news/urgent-appeals/images/2012/AHRC-UAU-033-2012-04.jpg/
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providing information for a report’ published by Human Rights Warch, titled
Bangladesh: Torture, Deaths of Jailed Mutiny Suspects, immediately after the
publication of the report.

There were discussions in some quarters of the Bangladesh government for the
arrest of human rights activists and members of human rights organizations,
and to charge them with treason, sedition, and other criminal charges. Earlier,
the Ministry of Home Affairs accused Human Rights Watch of conspiring
against Bangladesh in publishing this report.

The government’s attempt continued even though reporting on human rights
matters is the mandate of human rights organisations, as recognized by the
United Nations, and all the authoritative organs of the United Nations have
repeatedly affirmed this role. Human rights organizations carry out the duties
of observers of the human rights covenants to which states are party. Under
article 2 of the International Covenant on Civil and Political Rights (ICCPR),
states are required to take legislative, judicial and administrative measures to
ensure that people enjoy the rights guaranteed by these conventions.

Rights groups have urged the government of Bangladesh not to take any
action against anyone, any human rights organization, or human rights
activists, for whatever contribution they may have made in pursuit of the above
conventions. The United Nations, all human rights organizations, international
bodies, and all governments were also urged to intervene on behalf of human
rights defenders for their protection, and to take all measures to prevent arrest,
detention, torture and fabrication of charges against human rights defenders.
A number of diplomatic missions in Bangladesh and from around the world
intervened, expressing concern regarding the plan of the government of
Bangladesh to arrest human rights defenders, which forced the government to
change its hard-line position.

Due to human rights activism, individual activists like Mrs. Shampa Goswami,
a female human rights defender cum school teacher working for Odhikar
from Satkhira, who stood up for a victim of gang-rape, has faced suspension
from her job as teacher. The alleged perpetrators, well connected to influential
political leaders, have been directly attacking her person, by circulating
doctored and morphed sexually explicit images of Mrs. Goswami. The Kaliganj
police of Satkhira district in Bangladesh have decidedly sided with the alleged
perpetrators, and prevented other independent investigation. The human rights
defender fears further sexual harassment and insecurity to her life and work as

8 www.hrw.org/news/2012/07/04/bangladesh-torture-deaths-jailed-mutiny-suspects
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a result of the absence of legal and administrative remedies to such injustice in

Bangladesh.

The National Security Intelligence (NSI) has harassed several human rights
defenders and civil society persons in the country. Many of them have not
dared to speak out in fear of worse consequences in the future. Two journalists
/ human rights defenders from northern Bangladesh faced arbitrary arrests and
detention in Kurigram district.

Mr. Ahsan Habib Neelu, general secretary of Kurigram Press Club and district
correspondent of the Daily Jugantor, documented facts regarding the extortion
conducted by NSI Assistant Director Mr. Idris Ali, who used to force innocent
people to pay bribes by threatening arrest and detention. Ahsan’s colleague Mr.
Shafiqul Islam Bebu, journalist for Bangla Vision, a private TV channel, also
joined Ahsan in documenting harassment by the intelligence agent. A detailed
report was published in the Daily Jugantor on 27 September 2012 regarding
the matter. Since then, the intelligence agency officer has constantly threatened
Ahsan and Shafiqul that he would ‘see’ them. On 22 November, at 1 am early
in the morning, NSI Assistant Director Idris Ali led almost a one platoon police
force to raid the houses of the two journalists.

The police handcuffed the two journalists and forced them to run half a mile in
the handcuffed condition. When the members of the two journalists’ families
wanted to know from the police officers the reason behind the illegal arrest,
the police officers ill-treated the family members. A team of police headed
by the Superintendent of Police (SP) of Kurigram district, Mr. Mahbubur
Rahman, interrogated the detained journalists the following afternoon at
the district police office. NSI officer Idris and Assistant Superintendent of
Police (ASP) Akram Hossain were part of the interrogation team as well. The
police and intelligence officers falsely accused the two journalists for posting
defaming caricatures in facebook accounts. They forced the journalists to
disclose their username and passwords before the police team, who logged
into their accounts and yet failed to get any incriminating substance regarding
their own allegations. During the interrogation, the journalists were ill-treated,
intimidated, and verbally abused by them. After 10 pm on the same night, they
were released, following interventions from a number of local and national civil
society organizations. No authorities have taken any action against the officers
involved in extortion and such illegal use of state machinery.

Endemic Torture with Endorsement & Impunity

Torture in the hands of the law-enforcement agents is unavoidable according
to the current law-enforcement system. It is not ‘unwanted’ in the country, as
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every ruling regime uses torture against their political opponents. The police,
RAB, security forces, and intelligence agencies use torture against everyone as
part of ‘official’ practice. Wherever there is presence of any member of such
agencies, the possibility of someone being, or about to be, tortured is likely.

State Minister for Home Affairs Mr. Shamsul Haque Tuku has advised the
journalists to keep a ‘safe distance’ from the country’s police while both
journalists and police are on duty. The minister is cited in the media including
The Daily Star’s online edition on 30 May 2012 as having said, “I will tell my
journalist friends that they can avoid such unwanted incidents if they collect
news or take photos through keeping a safe distance [from police]. 1 hope you
[journalists| will consider it.” The remarks were made in a meeting held at the

Dhaka Reporters’ Unity on 29 May.

It is understood that the minister was referring to the incidents of police
brutality against three journalists of Daily Prothom Alo, who had been gifted
fractured limbs as a result of police torture at Agargaon in Dhaka on 26 May.
The remarks of the State Minister for Home Affairs are ominous; he has in
essence asked journalists to keep a safe distance from the police, instead of
taking action to change the police habit of using torture against the people of

Bangladesh.

Did the minister not think about what he was telling the audience? Or was it
a deliberate threat? The minister’s comment exposes the unrealistic mindsets of
cabinet members. Citizens of Bangladesh may wish to ask a counter question:
how many millions people can maintain the so-called safe distance from the
torture-happy police in a country where torture is endemic?

Notably, the minister, legally authorized to control the law-enforcement agents
of the country, made this advice to the journalists in a meeting in the morning.
Later, in the course of the same day, another three journalists, two lawyers, and
a family with two women, were publicly tortured by police at the premises of
the Chief Metropolitan Magistrates’ Court of Dhaka.

Why did the police torture the journalists and lawyers at the Court premises?

The answer, according to the media reports, is that the journalists were listening
to a teen-aged girl, who was molested by the police at the Police Club, while
her parents were tortured by the police at the CMM Court area, and the three
persons of the same family were arbitrarily detained. The police did not want
the journalists to get the girl to share the story of her being molested while her
parents were being tortured.
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So, they beat the journalists up!

Two lawyers, who argued with the police officers for illegally arresting the same
girl and her parents, were also tortured in public and in the Kotowali police
station. The police also allegedly threatened to fabricate charges against the
lawyers for their imaginary involvement in an Islamic militant group. However,
they were released following interventions by a human rights group and a
number of lawyers of the Dhaka Bar Association.

The volume and trend of using torture establishes the fact that no place is safe
for protecting someone from torture. In other words, no distance is a ‘safe
distance’ unless a person is outside the boundary of the national territory of

Bangladesh.

The State Minister for Home Affairs and his colleagues in the cabinet should
develop effective and practical mechanism to prevent the law-enforcement
agencies from using torture, if the minister was not joking with the journalists
at the meeting on 29 May 2012.

The government, if it has sincere commitment to stop the torturous culture
in the country, should immediately legislate the Torture and Custodial Death
(Prohibition) Bill (2011), which has been unanimously recommended by the
Parliamentary Committee on Private Members' Bill and Resolution” to enact
as a law, in the ongoing Budget Session of the Jatiya Sangsadlo, as one of the
priorities. The government must implement ‘zero tolerance against torture’
by establishing right to fair trial for every victim of torture, whenever torture
takes place, regardless of political or social or religious identities of the survivors
of torture, without any form of impunity to the perpetrators torture of any
agency.

In order to ensure justice to the parties, the government should also initiate
comprehensive reforms of the country’s criminal justice institutions, including
the criminal investigation system, prosecutorial system, and the system of
administering justice, by enabling them to function credibly and independently
with judicial mindsets. There is also an immediate need of an effective ‘witness
protection mechanism’ in Bangladesh for the sake of establishing justice.

9  An unofficial version is available here: www.humanrights.asia/countries/bangladesh/laws/leg-
islation/CommitteeReportOnBill Criminalizing Torture10Mar2011-English.pdf

10 The original Bangla version of the Report of the Parliamentary Committee is available here:
www.humanrights.asia/countries/bangladesh/laws/legislation/Committee%20Report%20

0n%20Bill%20Criminalizing%20Torture%2010Mar2011.pdf
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The Rule of Law Undermined

The authorities habitually undermine the rule of law. And, the country’s
criminal justice system is itself apparently flawed. When celebrating its 42nd
year of independence, the nation was found to be debating the truth of its
history related to the war of independence. The country has long witnessed
the manipulation of public institutions, including the judiciary, by successive
governments, to distort historical facts in favour of the ruling regimes.

The High Court, on 6 March 2012, asked Bangladesh Open University
authorities to sue, in 24 hours, 17 teachers, three of them of Dhaka University,
for mentioning in two BOU textbooks that Ziaur Rahman proclaimed
independence of the country. The court asked BOU authorities to sue the
teachers on the charge of distorting the history of the liberation war in its
textbooks. "'

The court reportedly said while hearing the writ petition, “Those who distorted
history should be hanged to death as they committed treason.” The court
asked two parliamentarians of the party in power to arrange a ship and send
the professors to Pakistan. The court said, “We will deal with the issue with an
iron hand” and continued by stating, “Those, who were against the creation of
Bangladesh, want to show Ziaur Rahman [former president of Bangladesh and
husband of the leader of the opposition, Begum Khaleda Zia] in positive light in
the history of liberation as he was not an actual freedom fighter”. The Court
also said, “If they [zhe professors] are allowed to stay in Bangladesh they would
continue to work to make it Pakistan.” During a hearing on 12 March 2012,
according to national dailies, the same High Court Bench reiterated its earlier
statement that these professors should be hanged to death.

It was absolutely within the jurisdiction of the High Court of Bangladesh
to decide, as per the Constitution and relevant laws of the land, whether it
will hear a given complaint brought before it by an aggrieved party. Yet, the
judiciary has a fundamental obligation to follow the universally accepted
norm of presumption of innocence of the defendants for ensuring fair trial,
recognised in Article 14 of the International Covenant on Civil and Political
Rights (ICCPR). No court is entitled to derogate from the principle of equality
before law, guaranteed as fundamental right in Article 27 of the Bangladesh
Constitution. The court, in declaring during the hearings of the writ petition
itself, and before the completion of its verdict, that the defendants should be
hanged to death, has gone against the basic principles of justice.

11 www.humanrights.asia/news/ahrc-news/AHRC-STM-072-2012/
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Rights groups including the AHRC have expressed serious concern over such
derogation on the part of the High Court. The Court cannot use abusive
words against any person facing trial because every person inherently has the
fundamental right to dignity, recognized in Article 10 of the ICCPR. The
court’s remarks, suggesting the defendants be sent to another country and hung
to death, amounts to intimidation, and derogation from all the internationally
recognized standards, and the Bangladesh constitution too.

In another case, the state machinery has continued making repeated scandalous
attempts to brand a college student named Limon Hossain as a criminal, after
he was shot point-blank and maimed in his left leg by officers of the RAB.
Following the brutal attack, due to which Limon Hossain’s left leg had to be
amputated, two criminal cases have been fabricated against Limon Hossain
to brand him a criminal®. It was documented that an ‘informer’ of RAB
physically attacked Limon and his mother ‘unwarrantedly’. This informer then
later went on to fabricate a murder case, when the deceased reportedly died of
‘heart failure’. This case was taken under the cognizance of a judicial magistrate
in violation of the criminal procedure law of the country.

By dropping all charges against the officers of the RAB, police investigators
have closed the window for Limon Hossain to get justice from the country’s
maimed criminal justice system, something clear from the actions of the
judiciary in last 21 months.

An example is the latest order passed by Senior Judicial Magistrate Ms. Nusrat
Jahan, which is oblivious to provisions of the criminal procedural law of
Bangladesh."” According to section 205D of the Code of Criminal Procedure-
1898, the Magistrate shall stay the proceedings while an investigation by the
police in relation to the same offence is in process.

The provision reads:

“Procedure to be followed when there is a complaint case and police
investigation in respect of the same offence:

205D. (1) When in a case instituted otherwise than on a police report
(hereinafter referred to as a complaint case), it is made to appear to the
Magistrate, during the course of the inquiry or trial held by him, that an

12 www.humanrights.asia/news/urgent-appeals/ AHRC-UAC-075-2011
13 www.humanrights.asia/news/urgent-appeals/ AHRC-UAU-028-2012/
14 www.bdlaws.minlaw.gov.bd/pdf_part.php?act_name=&vol=IV&id=75
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investigation by the police is in progress in relation to the offence which is the
subject-matter of the inquiry or trial held by him, the Magistrate shall stay the
proceedings of such inquiry or trial and call for a report on the matter from
the police-officer conducting the investigation.

(2) If a report is made by the investigating police-officer under section 173
and on such report cognizance of any offence is taken by the Magistrate against
any person who is an accused in the complaint case, the Magistrate shall
inquire into or try together the complaint case and the case arising out of the
police report as if both the cases were instituted on a police report.

(3) If the police report does not relate to any accused in the complaint case
or if the Magistrate does not take cognizance of any offence on the police
report, he shall proceed with the inquiry or trial, which was stayed by him, in
accordance with the provisions of this Code.”

The order was passed by Magistrate Ms. Nusrat Jahan, on August 23, 2012,
regarding Ibrahim’s complaint against Limon Hossain and his relatives, while
another police investigation was already in progress regarding the death of
Forkan Hawladar. An aggrieved person may also suspect that the RAB insisted
that the Magistrate pass such an order to multiply the ongoing harassments
on Limon Hossain, who has been nationally recognized as an innocent college
student on the basis of factual information, while the rabid law-enforcement
agency has invested everything to brand him a criminal.

The RAB officer included Ibrahim Hawladar in the list of prosecution
witnesses, something justified by the police in their investigation, and
this despite the fact that every eye-witness refused the version of the law-
enforcement agents regarding the original attack on Limon. Now, when public
criticism has reached its height, the RAB has begun claiming that Ibrahim
Hawladar is not their ‘source’ or ‘informer.” In fact, at the time when Ibrahim
himself attacked Limon Hossain and his family, Ibrahim himself openly
claimed to be RAB’s man! The entire neighborhood knows Ibrahim to be
RAB’s informant.

A question was asked by rights groups and the victims that if the RAB had
‘disowned’ Ibrahim, why were they not taking any action against Ibrahim
for claiming to be an RAB source? This is, however, but one of the litany of
unanswered questions surrounding this case. Neither has the government,
specifically the Ministry of Home Affairs, nor has the RAB, or the police, cared
to answer people’s questions for the past 21 months, i.e. since Limon Hossain
was first shot at.
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Endorsing the statements of the RAB and the police, the Parliamentary
Standing Committee on the Ministry of Home Affairs had reiterated impunity
for lawless actions of the RAB as part of the country’s entrenched political and
administrative culture.

The shamelessness of the state was exposed further when Mr. Ashok Kumar
Bishwas, Deputy Commissioner (DC) of Jhalokathi District, offered a proposal
to the family of Limon Hossain and his mother, Mrs. Henowara Begum, to
withdraw Henowara’s ‘no confidence petition’ against the police investigation
report. The investigation report had claimed that her case against the officers of
the RAB, for shooting Limon’s leg and causing permanent disability, was “not
proved during investigation.”"

Mrs. Henowara was expected to withdraw the whole case, which she
filed against the perpetrators of the RAB. In exchange, the DC, the top
administrative officer in districts of Bangladesh, someone having ex-officio
authority of a District Magistrate, would make an application to the Ministry
of Home Affairs with suggestions that the government should withdraw the
two fabricated cases registered by the RAB officers against her son Limon. This
proposal was offered to Limon and his mother on 24 October 2012.

Mrs. Henowara Begum stated that “the official vehicle of the UNO [Upazila
Nirbahi Officer, a top administrative officer at the sub-district level] of Kawkhali
upazila suddenly came to our rented house at 11 am on Wednesday [24
October]. The driver told us that the UNO wanted to talk to us. Then, we were
taken to the official residence of the UNO, who talked to us for sometime.”

She further said, “We had no idea that the DC will be there! He [DC] came
there and wanted to hear the account from Limon. After hearing everything
he told us, ‘T can recommend the Ministry of Home Affairs to withdraw the
two cases filed by the RAB against Limon, if you apply [z my office]. Provided
that you [Henowara] have to withdraw your ‘no confidence petition’” that you
submitted to the Court against the police investigation report’.” Mrs. Henowara
lamented by saying, “Limon was shot by the RAB more than one and half years
ago [23 March 2011]. Not a single public official of any level had come to see
our plight during this whole period. I dont properly understand why the DC

was caring about us after so long time?”

Later, on 31st October, Limon Hossain received another call from an
unidentified officer of the RAB asking him withdraw his case against the

15 www.humanrights.asia/news/ahrc-news/ AHRC-STM-218-2012
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members of the paramilitary force. A man, without disclosing his name and
rank, made the phone call at 8 pm on that day from the number +8801713
374473. The caller talked to Limon and his mother, Mrs. Henowara Begum,
wanting to know from both persons about their decision with regard to the

proposal offered by the DC of Jhalokathi a week ago.

When checked, the AHRC found that the cell phone number, which was used
to make phone call to Limon Hossain on 31st October, was one of the official
cell phones used by Lt. Col. Ziaul Ahsan, Director of RAB’s Intelligence Wing
at its headquarters.

The proposal of withdrawing the case against state-sponsored perpetrators
who have committed gross human rights violations, in exchange for getting
the fabricated cases lodged by state agents withdrawn in Bangladesh, is not a
surprise at all. This is but one of the methods applied routinely by state agents
of Bangladesh to ensure impunity to “licensed criminals” of the state. The
proposal of the DC, and the enquiry by the RAB intelligence officer regarding
the same, establishes the fact that this proposal was an officially organised
attempt to show the audience at home and abroad that “the matter is settled
between the contesting parties.”

After many months of struggle for justice, the victim and his family, who went
through countless forms of harassment, were literally being dragged to a tiny
corner of a battle field, where all odds are stacked against them, without any
room for them to fight for justice.

For the entire period, the state’s own gunmen continuously invested their
muscle power and money to brand Limon a criminal in public. A number of
human rights organisations, media and civil society groups stood beside Limon,
who had nationally been proven as an innocent college student, and this has
countered state sponsored efforts more desperate to brand him a criminal.

Bangladesh’s Constitution, in Article 31, enshrines the right to protection of
law to all citizens:

“10 enjoy the protection of the law, and to be treated in accordance with law,
and only in accordance with law, is the inalienable right of every citizen,
wherever he may be, and of every other person for the time being within
Bangladesh, and in particular no action detrimental to the life, liberty, body,
reputation or property of any person shall be taken except in accordance with
law.”
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Moreover, as a party to the International Covenant on Civil and Political
Rights of the United Nations, Bangladesh has obligation to ensure justice to
the victims of human rights abuses through competent judicial, administrative,
or legislative authorities.

According to Article 2 of the ICCPR,

1. Each State Party to the present Covenant undertakes to respect and to ensure
to all individuals within its territory and subject to its jurisdiction the rights
recognized in the present Covenant, without distinction of any kind, such as
race, colour, sex, language, religion, political or other opinion, national or
social origin, property, birth or other status.

2. Where not already provided for by existing legislative or other measures, each
State Party to the present Covenant undertakes to take the necessary steps,
in accordance with its constitutional processes and with the provisions of the
present Covenant, to adopt such laws or other measures as may be necessary to
give effect to the rights recognized in the present Covenant.

3. Each State Party to the present Covenant undertakes:

(a) To ensure that any person whose rights or freedoms as herein recognized
are violated shall have an effective remedy, notwithstanding that the
violation has been committed by persons acting in an official capacity;

(b) 1o ensure that any person claiming such a remedy shall have his right
thereto determined by competent judicial, administrative or legislative
authorities, or by any other competent authority provided for by the legal
system of the State, and to develop the possibilities of judicial remedy;

(c) 1o ensure that the competent authorities shall enforce such remedies
when granted.”

The authorities of Bangladesh did not hesitate to expose their character in
their naked attempt to shut the doors of justice in the disguise of this quid
pro quo proposal, which is nothing but a threat to the victim and his family,
given the prevailing conditions in the country. The state machinery has
reduced the provisions of fundamental constitutional rights, and universally
recognised rights enshrined in the international laws, to a tasteless joke, in
order to protect the powerful minority vested interests and to deprive millions
of ordinary citizens. The organised attempt by the authorities in Limon’s case
has once again exposed the kind of insanity-ridden mindset the state machinery
possesses.
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The state has clarified its position: only insanity can be offered to citizens, not
justice.

The authorities must end impunity to its law-enforcment agents, who act like
‘criminal-makers’ in the country, running vicious businesses.

Games of Presidential Clemency

The President of the People’s Republic of Bangladesh Md. Zillur Rahman
exercised his power of clemency repeatedly more than ever in the country’s
history. In a question and answer session in parliament, it has been revealed that
the incumbent President has fully pardoned or commuted sentences to at least
21 convicts in less than four years, while all other Presidents since the inception
of the country exercised the same power to pardon a total of 4 persons.

Clemency was offered by the incumbent President to those convicts who had
direct affiliation with the ruling regime. Many of the presidential clemency
cases have been seriously criticized by civil society, media, and rights groups.
It has been learned that the President’s office had commuted the sentence of
a convict formerly given a life sentence to that of a ten years’ imprisonment.
It is not surprising that the same person has received two commutations in a
row. He belongs to the ruling political regime and is alleged to be a thug who
controls “political business” for the Bangladesh Awami League, with his exploits
including murder.

The authorities have not yet revealed what is the normative principle or
assessment based on justice that is followed by the Office of the President in
granting clemency in Bangladesh. Is there a standard in compliance with the
purpose of justice that compels the Office of the President to exercise this
extraordinary power?

Awarding clemency in Bangladesh has no standard other than political
considerations, and the incumbent President is no exception. Often, it is done
to suit the writ of a ruling political regime rather than serving any purpose
of justice or humanity, as it appears to be in this case. Granting clemency in
Bangladesh is an exercise that, in essence, overrules the writ of the judiciary in
the country, which the judiciary obtains from the same constitution invoked by
the President where clemency is granted.

Random and slipshod approach in invoking extraordinary powers of the
President’s office, in particular, concerning the remitting of sentences in
criminal cases, and also for the withdrawal of prosecution, encroaches into
the authority of the court, negates the premises of impartiality, and trivialises
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and subjugates the very notion of the justice process. In a practical sense, it
demoralises not only the judiciary but also the other professionals associated
with the criminal justice system, including the investigation organs of the state,
like the police and lawyers, including prosecutors. Such arbitrary, unwarranted,
and politically motivated presidential clemencies indirectly justify extrajudicial
execution and torture.

According to information received by AHRC, A.H.M Biplob was convicted
in the case of murdering a lawyer, whose body was cut into pieces and thrown
into a river. The Sessions Court awarded him death penalty for the murder
in absentia. He was further convicted for the murder of two other persons
on separate occasions. He committed the crimes in 2000 and 2001 when the
Bangladesh Awami League was in power. The High Court held the judgement
of the Sessions Court in the case of murdering the lawyer, but remitted the
death penalties of two cases to life imprisonment. Following applications from
Biplob’s mother, the President pardoned Biplob in the murder case of the
lawyer in July 2011 and, has now, remitted the two other life imprisonments to
ten year imprisonments.

As in this case, Presidential clemency trashes the very right to know the truth of
the victims who are either murdered, disappeared without a trace, or subject to
other physical or mental injuries when all of sudden the government withdraws
prosecution of criminal cases on the excuse that such prosecution was initiated
on pure political motives. One may also argue that if such a large number of
prosecutions are initiated by political parties according to whims and fancies as
they hold fort in Dhaka, it throws light to the alarming fact that the criminal
justice apparatus in the country is roundly misused by political parties. It
follows that the country’s justice apparatus is being used to call black as white
and white as black, after every five years when incumbent regimes are ousted.
This also implies that a huge amount of public money is spent on sheer waste
and for fabricating cases, rather than serving any purpose of justice.

Article 49 of the Constitution of Bangladesh empowers the country’s President
to exercise prerogative authority to “grant pardons, reprieves and respites and to
remit, suspend or commute any sentence passed by any court, tribunal or other
authority”.

There is no disagreement to the fact that the President can exercise this
constitutional power. But, as a matter of fact, Mr. Zillur Rahman as President,
is just playing the same cards as his predecessors had and his successors would,
with no sense of justice or humanity, only in order to help the associates of
his political party. The President is exercising his official prerogative to fit the
requirements of the ruling political regime. What has made Pakistan today,
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what it is from which Bangladesh rightfully wrestled its independence, is also
similar misuse of presidential authority. In Pakistan it has happened more at
the whims of the military than any political party. There is no guarantee that
the military in Bangladesh would not learn such bad lessons from its distant
neighbour.

According to Article 48 (3) of the Constitution of Bangladesh, the
President shall act in accordance with the advice of the Prime Minister.
This constitutional provision indicates that the President has materialised
the decision made by the other organs of the State controlled by the Prime
Minister. That the President is misusing constitutional powers is a scandal. A
Prime Minister is equally responsible for the consequences. Unfortunately, the
direct casualty of this despicable situation in Bangladesh is the very notion of
justice, the foundation upon which the concept of democracy is built. The
question is how far can the country and its people ignore the alarming reality
that these scandals are eroding the foundation of the nation itself?

Pillage is the Policing System

Bangladesh’s law-enforcement agents
have a reputation for abusing their
authority through coercive means. They
are, and have been, hired thugs for
all the ruling regimes. Policing in the
country is an industry that produces
victims of torture and fabricates
criminal charges against civilians and
political opponents. Corruption has
replaced the chain of command within

- ) Police seen receiving money from a
the police. And, the constant failure of  getainee’s relatives for allowing through a

the police to investigate crimes is the  goft drink bottle at the Dhaka Court.
single largest impediment within the
criminal justice system in the country.

To keep the police subservient to the ruling elite, the government has kept
the salary of the police force very low. This opens the floodgates and serves as
greater incentive for the police officers to demand and accept bribes. Impunity
provided to the force, against prosecution for corruption and all other crimes
these officers commit, is repaid by the force when it undertakes cleanup work
for the ruling elite, most often by ‘dealing’ with political opponents. The
disparity between the wealth of some police officers and their actual income is
proof to this illegal nexus of corruption and protection between the police and
politicians in Bangladesh.
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Ordinary people, for whom the police is the most visible and powerful presence
of the state in both the rural and urban setting, pay the police bribes on a daily
basis. Citizens pay bribes to the police for registering a General Dairy entry
and complaints; to prevent officers from torturing or ill-treating them; for
inclusion or exclusion of a person’s name from the lists of accused or witnesses
in a complaint, and so on. They pay the police for arresting a suspect, while
the same suspect pays the police to obtain release from custody. Complainants
pay the police for bringing a charge against the respondent in the police
investigation report, while the respondent pays for dropping the charge.
People pay bribes for the police to collect and preserve evidence in criminal
investigations — known as alamot in Bangladesh - until the evidence is handed
over to the courts. In cases of unnatural death, if the body is to be recovered
and sent to a public hospital for autopsy, the relatives or those interested in
the case have to bribe the police for transporting the body. Without bribing,
nobody can expect the police to undertake a proper inquest. Equal amounts, or
sometimes more, has to be paid at the hospital as well. This is the case in rape
charges too.

Any hawker, from those who sell peanuts or candy squatting on a footpath or
while moving around in streets or public parks, must bribe the police routinely,
failing which the police will fabricate false charges against the hawker. Likewise,
the illegal drug-peddlers or arms dealers bribe the police to sustain their
business. Officers, who are responsible for maintaining road-traffic, demand
and accept bribes from drivers and transport company owners. If a case of
traffic accident were to be registered, the complainant should bribe the officer;
however, if the accused pays a higher amount to the police, the police could
shift burdens of the accused and the complaint as the officer chooses. Most
officers own assets disproportionate to their legitimate source of income. Many
officers, to avoid problems, maintain these assets in the names of their relatives.
As for public opinion and experience about the policing system of Bangladesh,
on one hand, most do not have adequate access to the information about the
dealings of the police due to the ferocious attitudes of the force. At the same
time, the AHRC has had opportunities to interview a large number of survivors
of torture and families of extrajudicial killings in the country. According to the
victims who have suffered detention or are still struggling to get release from
fabricated criminal charges brought by the police against them, every survivor
of torture has been forced to pay a minimum amount of BDT 10,000 for
several reasons.

The reasons include:

1)  escaping torture while in custody;
2)  stopping or reducing the ongoing torture to a detainee;
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3) escaping fabricated charges of serious crimes such as murder, robbery
and firearms case that may lead to languishing in prison for many years
(as police officers often find no option but that creating one or more
fabricated charges for the sake of saving their jobs, to show their superior
officers their success at nabbing ‘culprits’ for crimes taking place within
their respective jurisdictions, and also for acquiring credentials from the
State every year);

4)  affording food during prolonged detention in the name of police remand;

5)  escaping ‘police remand’, synonymous to torture;

6)  escaping torture while in ‘police remand’ etc.

Bangladesh Police has more than 600 police stations. Apart from that there are
several hundred ‘police outposts’ locally known as ‘police fari’. Police officers
stationed in a police station or a police outpost make arrests on a daily basis.
Then, almost each of the arrested persons or detainees or his/her relatives
are forced to pay bribes to the police for the above, and other n number of,
reasons. The understanding of the minimum amount of daily bribery of the
police, only against their arrest business, is approximately BDT 10,000 x 600
= BDT 6,000,000 (Six Million Bangladeshi Taka), if one police station arrests
one person in a day. One needs to understand if the number of detainees is
increased and it is multiplied by 365 days of the year —given that police have
been behaving in the same manner for decades - what will be the actual figure
of money only counring the arresting, detaining, torturing, and fabricating
business of the police? The amount come to around BDT 219 crore!

The police officers, posted at the Magistrate Courts, also extort money for
producing accused before the Courts. The Court Police, as they are known,
extort money for keeping silent or objecting to a bail hearing in the courts.

The AHRC has also interviewed about 50 hawkers located at the Dhaka New
Market and adjacent areas (at Gausia Mrket, Noor Mansion, Elephant Road,
Dhanmondi Hawkers Market, and Mirpur Road - in front of Dhaka College).
These hawkers sell various types of products such as sandals, undergarments,
towels, toys, fruits, juice, refreshments, clothes, imitation ornaments, sun
glasses, purses, wallets, house-hold utensils, and various other stuff. Some were
also mechanics that repair watches, spectacles, and travel bags.

According to these hawkers, there are at least 4,500 enlisted hawkers in that
area of less than one square kilometer. All these hawkers pay bribes to the police
on a daily basis. A watch repairman pays BDT 20 per day for occupying one
meter space for keeping his toolbox on the footpath. The hawkers, who occupy
larger space and sell costly products, pay more. For example, a hawker who
sells sandals and shoes pays BDT 300 per day. Persons, having been assigned
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smaller jurisdictions of the whole neighbourhood, locally known to be ‘cashiers’
of the police, collect the money from the hawkers. The hawkers claim that they
pay on an average BDT 50 to the police, apart from what they have to pay to
the ruling political party’s thugs, who control the possession of the footpaths,
maintaining close nexus with the police. The hawkers calculate that when
each of the 4,500 hawkers of the New Market and adjacent areas pay BDT 50
per day, the total amount extorted in a day only from this one corner of the
capital city is approximately BDT 225,000. Imagine what this little corner of
the city is worth to the corrupt police in one year? There are several other hubs
in the city of Dhaka itself, like Gulistan, Baitul Mukarram, Paltan, Motijheel,
Farmgate, Mohakhali, Sayeedabad, Jatrabari. There are thousands of hawkers
doing their business and policing is not different in those jurisdictions. The
police habitually extort money in the same way from all other cities and towns
of the country. One can imagine how much money is extorted in a day from
the street-hawkers?

There are shopkeepers, who occupy public places like footpaths in front of their
shops, who also have to pay bribes to the police on a regular basis without any
option of complaining about their plight. The police extort from ‘businessmen’
in kind too. For example, when one police officer is transferred to a new place,
he instructs his subordinate officers to decorate his office and house (either
officially provided residence or publicly rented or owned flat). The police
officers want the local businessmen to decorate the office with furniture,
curtains, computers and all necessary and unnecessary goods, according to the
wish of the officers.

The police also extort money from shrines of any renowned saints — regardless
of what religious belief it possesses — regularly, as one of their sources of
income. There are uncountable numbers of such shrines situated across the
country from where the police get their own share on a monthly basis.

The bribery and extortion-based economy of the police go uncounted and
neglected by the economists and researchers of Bangladesh. If any credible,
and in depth, research is conducted, it would reveal a horrible picture about
the reality of the Bangladesh Police. It should also be remembered that there
are other agencies like the RAB, which also extort money in larger sums from
industrialists and big businessmen, in comparison to the petty games the police

play.

Unfortunately the government is least bothered about this plight of the people.
Often the officers’ family do not care that most of their conveniences in life
has a story of sorrow, misery, and blood of the common citizens. Often the
acquisition of a police officer is the ‘blood’, ‘sweat’, ‘sigh’, ‘tears’, and ‘curse’ of
the ordinary citizens!
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The country must end this entrenched institutional wilt and treat it as the
matter of highest priority. Unless Bangladesh reforms its policing system, makes
it a professional body, equipped and trained to serve the people as required in
any modern democracy, there will be no hope for the people, failing which
justice, equality, and fair trial would be impossible in the country.

Enforced Disappearance the Latest Fad

The people of Bangladesh are scared. Incidents of abduction by plain-
clothed people, who often claim to be law-enforcement agents of the country,
are ongoing, without any indication of being on the wane. The people of
Bangladesh are scared because their brothers and sons are disappearing.

The stories of disappearances are being exposed by the media and human rights
groups amidst constant denials by law-enforcement agencies and their political
masters. The people, particularly dissidents, find themselves trapped like mice.
Their love for the people and the land is only met by the insecurity and hunger
of those in power. Many families of the victims of disappearance are forced to
maintain silence due to tremendous threat orchestrated by the agencies like the
RAB, police, and intelligence agencies.

It is surprising to see that not a single case of disappearance has been met with
credible investigation by any agency of the state, while tax-payers’ money
is being drained for maintaining a so called ‘elite force’ — the Rapid Action
Battalion - and its self-styled ‘efficiency in investigating crimes.” The police
refuse to register complaints whenever allegations arise against law-enforcement
agencies. In addition, further harassment, intimidation, and death-threats
become part of the lives of the families that wish to complain about any
incident of rights violation by such state agencies.

A significant development in the way in which the authorities carry out grave
human rights violations can be seen in the fact that while extrajudicial killings
are declining in number, the number of enforced disappearances have increased
in the period in question. The media now reports that dead bodies are being
dropped into the river Meghna in the middle of night, suggesting that these are
victims of enforced disappearance by the authorities. International attention
concerning extrajudicial killings in Bangladesh is thought to have led not to the
greater protection of the right to life, but rather to the greater dissimulation by
the authorities of their violations of this right.'®

16 www.alrc.net/PDF/ALRC-UPR-16-001-2013-Bangladesh.pdf
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The Rapid Action Battalion (RAB) caused a man to disappear; after the
abduction of Mr. Imam Hassan (Badal), the RAB ex-filtrated him from
among a group of criminals. The reason for this was the failure of the family
to pay bribes. Officers of the RAB-2 demanded BDT 100,000 in cash on the
condition of releasing Mr. Mohammad Imam Hassan to his father, Mr. Ruhul
Amin. The family paid BDT 40,000 to RAB’s Sub-Inspector Raju, who insisted
the rest of the amount be paid for returning Imam home. The victim’s father
was threatened that failure would result in the death of his son. The family
had been denied access to the country’s mechanism for registering a complaint.
Now, seven and half months later, Imam has still not materialized. No official
institution in Bangladesh has helped the victim’s family to locate and bring
back their family member. Of the RAB officers involved, not one has been
held ac;ountable by the judicial or the administrative authorities in this serious
matter.

The AHRC filed a petition to the UN Working Group on Enforced or
Involuntary Disappearances (WGEID) on behalf of Badal’s father, Mr. Ruhul
Amin, on 13 November, seeking the WGEID’s intervention in the case of
disappearance of Mr. Mohammad Imam Hassan (Badal). Badal remains

disappeared since the past eight months. His parents had last met him at the
headquarters of the Rapid Action Battalion (RAB)-2 on March 16, 2012.

The WGEID is mandated to assist the relatives of disappeared persons, to
ascertain the fate and whereabouts of the disappeared person. For this purpose
the WGEID receives and examines reports of disappearances submitted by the
relatives of disappeared persons or human rights organisations acting on their
behalf. Prior to filing the petition with the WFEID, the AHRC communicated
the case to the authorities in Bangladesh, including the Prime Minister, seeking
an intervention in the case.

In an interview with the AHRC, Amin said that the country’s ‘elite force’ has
deliberately caused the disappearance of his son for mere material and corrupt
concerns. He said,

“[b]oth the kidnappers and the RAB demanded ransom for releasing my son!
With my earning from selling bananas on the street, I cannot pay the ransom
these people demand. Yet, I managed to pay Taka Forty-Thousand to the
RAB, which is way beyond what I could afford. My family is suffering from

unimaginable trouble and pain.”

17 www.humanrights.asia/news/urgent-appeals/ AHRC-UAC-190-2012
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“[w]hat is the difference between the RAB and the terrorists?”

He also said that Sub Inspector Mr. Raju of RAB-2 threatened him that if
Amim were to disclose the disappearance of his son, and the bribes the RAB
demanded, to anyone, his family would face “dire consequences”, including the
disappearance of Imam forever.

The Government of Bangladesh, and all those concerned about the people of
Bangladesh and their fate, should reflect upon Amin’s comparison of the RAB
with the terrorists, which, under the present circumstances in Bangladesh,
is true. Both these groups commit crimes with impunity. The dysfunctional
justice institutions in the country, including the National Human Rights
Commission of Bangladesh have done nothing to improve this despicable state
of affairs.

There is another worrying scenario. The country’s Attorney General’s Office
argues in favour of the law-enforcers, carrying the statements of denial during
the hearings of the highest judiciary, thus undermining the constitutional
responsibility of state attorneys to assist the judiciary in administering justice.
The Attorney General has done so on several occasions, particularly during
the hearing of the disappearance case of Mohammad Salim Mian, a fruit-seller
who was abducted by officers of RAB in February 2010," a case the AHRC has

followed since the crime was committed.

The courts of Bangladesh, constitutionally obligated to safeguard the rights of
the people, have been mostly discharging their duties by archiving the state-
agents’ statements that contain denial of any involvement in abducting and
disappearing people, rather than holding the perpetrators accountable, or
compelling executive authorities to act immediately in identifying offenders, so
that the judiciary can ensure real justice.

The diplomats and ministers of Bangladesh have habitually made rhetorical
speeches in the Human Rights Council of the United Nations for over six
years, when the nation has not yet even intended to accede to the International
Convention for the Protection of All Persons from Enforced Disappearance”,
which would allow it to comply with international human rights instruments
and the fundamental rights enshrined in the Constitution of the country.

18 www.humanrights.asia/news/urgent-appeals/ AHRC-UAC-043-2010 & http://www.human-
rights.asia/news/urgent-appeals/ AHRC-UAU-020-2010

19 www2.ohchr.org/english/law/disappearance-convention.htm
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The nation hardly allows the key UN mandate holders on civil and political
rights to visit Bangladesh, which is an obligation for any state-party to the
international human rights instruments. Unavoidable questions arise: what
reflects Bangladesh’s commitment to the UN human rights mechanism, and
what is the meaning of occupying a seat in the Human Rights Council for so
many years?

Bangladesh’s state authorities are shameless hypocrites!

Likewise, key professionals that are integrally attached to the criminal justice
institutions have not come up with any trustworthy commitment to address the
entrenched problems of the criminal justice and law-enforcement systems. The
institutions of the state survive in a mood that holds that nothing has happened
to their countrymen and they have nothing to do. It is not understood whether
these professionals or institutions have ever realised how their reluctance, their
tacit and active endorsement, and their non-professional and non-juridical
attitudes are contributing to deepen the roots of public distrust in these basic
institutions of the country.

The country is run by a government having a brute majority in the parliament,
which means that the people rely on political party representatives to deal
with their benefits and woes as citizens of a democratic nation. In reality,
the response made by the government led by the Awami League-Jatiya Party
dominated alliance is far from the aspiration of the people, at least in the cases
of gross violation of fundamental human rights of the people.

Whenever allegations of abductions and disappearances of persons are
publicized, ministers and parliamentarians of the ruling regime sing the same
song of denial, in chorus with the police and the RAB, as if the government’s
stand is permanently against any victims. No credible investigations take
place, which indicates that the state-agents are, either directly responsible for
committing the crimes, or sincere in their efforts to protect the offenders. By
endorsing the lawlessness of the police and Rapid Action Battalion, which is
in fact dominated by the armed forces of Bangladesh, the ruling politicians
have ultimately established a truth: that they do not belong to the people. This
truth, which runs through the veins of the structure of government, a hidden
rot, allows the state spaces to disappear its own citizens. It is this truth that
allows the most fundamental contradiction behind the quality of life and the
kinds of death being faced by the people of Bangladesh; it allows the people’s
right to life, liberty, and safety to be infringed upon by those constitutionally
obliged to protect the same.
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Opposition Leader ‘Disappeared’

One of the most widely discussed case of disappearance took place in April
2012. Mr. M. Ilias Ali, a former Member of Parliament and Organising
Secretary of the main opposition political party, the Bangladesh Nationalist
Party (BNP), and the driver of his car Mr. Ansar, have been missing since both
of them left the former’s residence by private car at around 9:30 p.m. on April
17, 2012. The Gulshan police of Dhaka city reportedly claimed that the police
found Illias’ car in a park with his mobile phone in it with all the doors of the
car opened in an abandoned condition. Since then the whereabouts of Ilias has
not been known.

The chairperson of the BNP and the Leader of the Opposition in the
Parliament Mrs. Khaleda Zia has directly blamed the government by saying “a
government agency and Rapid Action Battalion have picked up Ilias from his
car’. Mrs. Khaleda Zia, former Prime Minister of Bangladesh, publicly said
that “some people witnessed law enforcement agency personnel picking up
Ilias while they left no information of whereabouts for Ilias’ family members”.
The opposition leader had announced several political programmes including
nationwide general strike on Sunday in protest of this latest disappearance and
other issues.

Ms. Sahara Khatun, Minister for Home Affairs in Bangladesh during those
days, accompanied by high-ranking police officers, visited the house of Illias on
18 April to tell the family that the law-enforcement agents have not abducted
Ilias. It should be noted that the Home Minister and her colleagues have
been repeatedly denying the involvement of the State agents even though the
incidences of enforced disappearance have been happening endlessly. Almost in
all cases, the eyewitnesses of the abductions followed by disappearances, have
pointed their fingers against the State agencies, especially the RAB, and the
Detective Branch (DB) of Police.

A High Court Division Bench of the Supreme Court of Bangladesh has ordered
the Gulshan police to find Ilias and keep updating the Bench every 48 hours.
This order was passed after the disappeared political leader’s wife Mrs. Tahsina
Rushdi Luna had filed a writ with the Court. It should be recalled that, at least,
two families — that of Mr. Salim Mian, a fruit seller in Gazipur district, and that
of Mr. Chowdhury Alam, a Dhaka City Corporation Commissioner — filed
similar complaints with the High Court after both persons were disappeared,
about two years ago in separate incidents. Both families and eyewitnesses
alleged that the RAB kidnapped the victims and since then their whereabouts
remains untraced even after the intervention by the High Court Division.
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There is no reason to believe that the latest incident of disappearance of Ilias
Ali and Ansar is an isolated one. Enforced disappearances have taken place
during all the successive regimes since the inception of the country despite the
variation in frequency. Most of the allegations of abductions and disappearances
have been brought against the agencies of the state, while, the nation had most
of its current law-enforcement agencies throughout these periods — except
the RAB, which was created in 2004 and since its creation has often been
referred to as a “death squad” — maintained by the state itself. The undeniable
truth is that none of the cases of enforced disappearances or state-sponsored
extrajudicial killings have ever been credibly investigated, let alone led to
any prosecution and trial of perpetrators. Given this reality, it is evident that
impunity is deeply entrenched within the system and the judicial institutions
have been incapable of administering justice. Since the inception of the country
people’s right to life and right to liberty have only been denied. Bangladeshi
people suffer an epidemic of tortures and disappearances.

Law-enforcement agencies and security forces enjoy blatant impunity for
creating extreme forms of fear in society through their coercive actions. State
agencies torture detainees instructed by the government, bribed by the enemies
of the victims, or inspired by colonial habits rooted in the institutions. The
judicial institutions are poorly structured in terms of their intellectual and
moral capacities. These are manifested in the recruitment process of the judges
and the judgments they deliver and their attitudes toward the justice-seekers.
The nexus between the government and the bureaucracy has made a vicious
power structure in their favour. While party in power woos the bureaucracy by
delegating endless powers, the bureaucracy stands in the way of institutional
reforms necessary for transparency and proper democracy having a functional
rule of law system.

The most precarious point is that both the government and the opposition
emerge with an outcry only when the victim has a political identity or certain
social status. Countless cases of tortures and custodial deaths inflicted on the
poor remain unnoticed, although these are the people that provide government
the power, money and legitimacy.

The institutional system, particularly the policing, judiciary, politics and
bureaucracy, deliberately keep themselves alienated from the original
aspiration of the people, who have been struggling for democracy in its true
institutionalized functional form having a justice-based fair system. None of the
political parties have ever come to the people with any convincing manifesto
that could be capable of establishing fundamental human rights and justice to
the people, let alone acting for the implementation of such a reformative plan.
It is undeniable that the current impunity-based institutional system has no
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capacity to serve the people, who suffer endlessly, in Bangladesh. The question
remains before the people of Bangladesh: can they stop enforced disappearance,
or help maintain the culture of impunity with the agencies that are fed by their
tax-money?

Secret Killings, a Routine

The incident of abductions of persons followed by secret killings in Bangladesh
has been a matter of serious concern for everyone. People with different
backgrounds, including lawyers, university students, small businessmen and
pro-opposition political activists, are being abducted by plain-clothed armed
men from the streets, market places, and even from their respective offices or
homes. In almost all cases the abductors claim to be the agents of the country’s
law-enforcement and security forces although their identification is always
impossible to ascertain in the given context. After a period of time, ranging
from a few days to weeks dead bodies are found at different locations posing
further burdens on the relatives to identify whether any of the bodies belong to
their missing loved ones. Several others still remain ‘disappeared’ in the midst
of denial or silence and inaction of the relevant authorities.

Reports published by Bangladesh media, quoting eye-witnesses, proffer
that dead bodies are being thrown-off bridges into the rivers in the country.
Fishermen, who catch fish on boats overnight in rivers, have witnessed many
incidents of dead bodies being tossed. However, the authorities have usually
neglected and failed to identify the perpetrators; while, there is no question of
prosecuting anyone for such crimes.

In reality, the authorities of Bangladesh, including the top ranking officials
of the law-enforcement agencies and security forces, and the persons having
powerful political portfolios, constantly blame either ‘criminal gangs’ or the
‘opposition political parties’ for ongoing abductions and secret killings in the
country. The authorities appear to believe that simply by denying, and, or,
remaining silent about the abduction and killing, they are fulfilling their duties.
This is a frustratingly wrong position and, indeed, highly regrettable.

As a matter of fact, no one can deny that the members of the law-enforcing
agencies regularly arrest people, without asserting reasonable grounds for the
arrest, or producing a warrant of arrest before making the arrest. They do not
show any valid legal document at the time of arrest and thus, in many cases,
their actions represent abduction. As long as the State agents continue to
arrest people without a proper warrant of arrest, and without giving a proper
explanation to the arrestees or their relatives at the time of arrest, followed by
immediate access to the lawyers of their choice, it opens the way for ‘criminal
gangs’ or non-state actors to use the same technique.
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The government has a fundamental obligation to address the problem instead
of blaming others or maintaining silence that ultimately indicates the impaired
capacity of the government itself. The government of Bangladesh, if it is not
a mere worthless political entity, must respond to the questions of the people
regarding the ongoing incidents of abduction, followed by secret killings,
immediately, and nobody wants repetitions of rhetorical statements as an
answer.

As an urgent priority, the government should take strongest possible measures
for stopping the law-enforcing agencies arresting persons without a warrant
of arrest to an extent that the people in general fully believe that the Police
or the Rapid Action Battalion never arrest or abduct in plain clothes without
reasonable grounds. Once such belief is established in the minds of the public,
by pushing the police and other State agencies to abide by the law of the
land strictly, none will dare to copy similar methods in future. With equal
importance to the above, all the incidents of abduction and secret killing
deserve immediate investigation, preferably by competent judicial officials,
as the police and RAB have already lost credibility for their constant actions
beyond the purview of the law, which will help the nation to learn the truth
regarding the crimes. The investigation reports should not be shelved, as usually
happens in Bangladesh, for the very sake of transparency and accountability
of the authorities to their taxpayers. And, of course, the perpetrators must be
prosecuted through a fair trial system. The civil society of Bangladesh have
undeniable responsibility to increase pressures on the government authorities
for addressing the problems related to the incidents of abduction and secret
killings as an urgent priority. All that is needed in Bangladesh is to compel
the authorities to act within the framework of the basic notion of establishing
justice for the people.

Freedom from Expression

The right to exercise the freedom of expression and opinion is a big challenge
in Bangladesh. Dissident media have suffered harassment, intimidation, and
threats from the authorities. Several incidents became the talk of the country in
2012.

For example, five persons including four senior journalists of the daily Amar
Desh, a national newspaper, found themselves under imminent threat of
detention and subsequent torture by state agents. On 2 June 2010, The
country’s police fabricated a criminal case (No. 2) against four senior journalists,
namely Assistant Editor Mr. Sanjib Chowdhury, Crime Reporter Mr. Alauddin
Arif, Chief Editor Mr. Seyed Abdal Ahmed, City Editor Zahid Chowdhury and
a staff of the daily named Mr. Saiful Islam. These persons protested against the
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authorities when the Acting Editor of Amar Desh, Mr. Mahmudur Rahman,
was arbitrarily detained and tortured by the state personnel two and half years
ago. Amar Desh is among the minority media of Bangladesh that exposes the
failures, and criticizes the misdeeds, of the incumbent regime.

Government intention is revealed in a petition made by police inspector Mr.
Apurbo Hasan, the Officer-in-Charge (OC) of the Tejgaon police station of the
Dhaka Metropolitan Police (DMP). The Tejgaon OC submitted the petition to
the Chief Metropolitan Magistrate’s Court of Dhaka on October 11, 2012. He
requested the Court to cancel the bail of these five persons. In the same petition
the OC claimed that, at the time of surrendering before the Court, these five
persons mentioned only their official address. Now, the police need to know
the full and correct name and address, to ascertain which, the alleged accused
persons should be taken in police remand for the sake of proper investigation
of the case. The case was heard by the Court on October 22, 2012, and a new
date was fixed for further hearing when interventions were made by several
national and international rights groups and civil society organizations.

It was clear to everyone concerned that these journalists, well-known for their
professional background and work, had appeared before the Courts in person
on subsequent dates of hearing, ever since the case was fabricated against them.
After almost two and half years, the police are not legally authorised to submit
any petition for taking any suspect in remand at all.

It should be noted that according to Regulation 324 of Police Regulation of
Bengal (PRB)-1943, “An under trial prisoner cannot remain in police custody
after 15 days have elapsed from the date of his first production before the
Magistrate”.

The provision asserts that as 15 days had already passed since these five persons
first appeared before the Court, the police are not eligible to seek remand
anymore!

Freedom of expression is guaranteed in the Bangladesh Constitution and in
the international human rights instruments adopted by the United Nations.
All the authoritative organs of the United Nations have repeatedly affirmed the
role of the press. Newspapers are merely carrying out the duties of observers of
the human rights covenants to which states have become party. The protection
of the rights of all persons requires respect of the rights guaranteed under
these conventions. Under article 2 of the International Covenant on Civil and
Political Rights (ICCPR), states are required to take legislative, judicial, and
administrative measures to ensure that people enjoy the rights guaranteed by
the UN conventions.
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In another reflection of the constant assault on freedom of expression, certain
journalists faced physically attacks on many occasions throughout the year in
Bangladesh. On May 28, 2012, at the office of BD News24.Com, an online
bilingual national news portal of the country, a group of people attacked
journalists and staff of the media. This time the journalists and their associate
staff were stabbed by a gang. The three victims, including Sub-editor Newaz
Mohammed Rifaat, Correspondent Salahuddin Wahed Pritom, and office staff
Ruhul Amin were wounded on their thighs and heads.”

On May 26th, three journalists including two photojournalists of Prothom Alo,
one of the largest circulated vernacular daily newspapers of Bangladesh, were
tortured by the police on a Dhaka street, in custody of officers of the Sher-E-
Bangla Nagar police station. The victims, Zahidul Karim, Sajid Hossain and
Khaled Sarker, were left with fractured legs and hands along with numerous
injuries sustained all over their bodies.” The authorities suspended nine police
personnel including an Assistant Commissioner of the Dhaka Metropolitan
Police, a Sub Inspector, two Assistant Sub Inspectors and six Constables.
Needless to say, ‘suspending’ temporarily is not considered a punishment in
the Bangladesh Police, institutionally known to the people as ‘an industry of
torture’; suspension was rather was an attempt to divert the concentration of
the public from the main focus at a particular period of time.

Physical attacks on journalists, either by the state-agents or non-state-agents,
are not isolated incidents in Bangladesh. Almost regularly there are allegations
of attacks on journalists across the country. For example, Panna Bala, a
correspondent of Prothom Alo, was beaten and abused by the ruling party’s
leaders at Faridpur on May 4th for publishing certain reports on political
affairs; A.B.M. Fazlur Rahman, a correspondent of Daily Shamokal and NTV,
was stabbed at Pabna on May 19th; Mizanur Rahman and Jitendra Nath,
correspondents of Prothom Alo and Daily Shamokal were attacked by ruling
party activists at Baufall in Patuakhali on May 16th for exposing malpractices
in a by-election of a local municipality. These are just a few examples out of
many such incidents in just one month.

These consecutive attacks on journalists reflect the situation of an extreme
vulnerability for journalism as a profession in Bangladesh. These attacks are
not isolated. Such attacks are orchestrated as a result of ensured impunity to
the perpetrators. There are hardly instances of a proper investigation let alone
a credible prosecution against the perpetrators for attacking or murdering

20 www.bdnews24.com/photo.php?cid=28&cna=Photo%20Gallery
21 www.prothom-alo.com/media-detail/type/photo/album/1619
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journalists in the country, in recent years or decades. At the same time, the top-
ranking officials of the government, unfortunately, make irresponsible speeches
in public that may inspire the potential perpetrators in the country.

Bangladesh Prime Minister Sheikh Hasina came down heavily on the country’s
journalists for protesting against the murder of a journalist-couple and exposing
the uselessness of her government by saying that “the government cannot guard
anyone’s bedroom”. She was cited in the media on February 23 while referring
to the murder of Ms. Meherun Runi and her husband Mr. Sagar Sarwar, who
were chief reporter and news editor, respectively, in two private television
channels based in Dhaka. They were murdered in their bedroom, in a rented
flat in the capital city on February 11, 2012. It is evident that the government
is unable to protect anyone anywhere — regardless of whether it is a bedroom
or a public place — in Bangladesh. The situation requires discourse and alarm
among the citizens.

The continuous physical attacks on journalists amounts to a serious blow
against the freedom of expression in Bangladesh. The journalists’ federations
have been protesting against the incidents of attack on their colleagues and
demanding punishment for the perpetrators.

The government of Bangladesh on March 12, 2012, blanked out three satellite
television channels — Ekushey Television, Bangla Vision and Islamic TV — almost
an hour before the leader of the opposition Begum Khaleda Zia started her
speech at a four-party grand rally on March 12, 2012. Viewers could not watch
these TV channels from around 3 p.m. (Bangladesh Time). It was learned
that the officials of the channels confirmed that government agencies asked
Cable Operators’ Association of Bangladesh (COAB) to suspend the telecast,
as the channels were planning to go live with the mass rally. Although several
COAB members acknowledged receiving instruction from the government, a
government-appointed administrator for the COAB denied any government
role in blanking out the three channels.

The officials of the Bangladesh Telecommunications Regulatory Commission
(BTRC), the government’s monitoring and licensing authority on telecast,
called the high-ranking officials of the TV channels and asked not to broadcast
the opposition rally live. At around 8:25 p.m. HK Time, ETV claimed in its
special bulletin, which was on air through an international live stream website
that “viewers could not watch the TV channel from 2:30 pm on 12 March
2012. At 3:30 pm the transmission of the channel was suspended from its own
satellite base.”
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Mr. Shaikh Siraj, director and head of news of Channel I, told the media that
his channel received calls from the BTRC to know whether the TV channel
had any intension to broadcast the opposition rally live. He was quoted as
saying “They [BTRC] give us licence. So, when they ask in such a way, it can
be assumed as warning”.

Women's Rights, at the Stake

Discussions on women’s rights in Bangladesh contain speeches by high ranking
officials of the government with rhetorical pledges and statistics of success of
the government or the incumbent regimes along with criticisms against their
political counterparts.

On the ground, the women, half of the national population, face unimaginable
discrimination at home, and in different other stages across the society
throughout their entire life. Discrimination against the female child, which
begins within a family, spreads thoughout socio-economic and political life.
Often such discriminatory mind-sets leads to endless violence against women in
various heinous forms like molestation, rape, acid-throwing, and even murder.
Dowry, deemed to be an integral part of women’s life before and after marriage,
now appears to be a social cancer in Bangladesh, although there has been a
special law legislated to prevent dowry for the past three decades. Majority of
violence against women could have been avoided if the society had changed its
mind-set in terms of compelling the bride’s family to pay dowry.

Misinterpretation of Islamic norms, which has already been declared
unconstitutional and unlawful by the highest court of the country, continue
unabated, while it is needless to mention that the women become the
prioritised victims of inhuman treatment including lashing, caning, stoning,
and isolation in the given community.

Extreme degeneration of human values in the Bangladeshi society has been
contributing to violent forms of attacks like stalking and acid-throwing
against girls and women in the country. Almost regularly, girls and women
become victims of stalking and sexual violence that end in either the suicide
or homicide of the victims. Apart from that, the surviving women have to face
social stigma for the violence they suffer. A woman hardly feels safe to walk on
the street without a male company in most of the parts of the country, which
signals the pitiable condition of women in Bangladesh in general.

In a democracy it is the state’s undeniable responsibility to protect any segment
of the population from discrimination and violence by all means. Enjoying
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rights with equal dignity as human beings is a fundamental right of women,
for which the state has constitutional obligations. The nation can never deny
that thousands of women had sacrificed their lives and prestige during the
war of independence, which not only liberated the people from Pakistani
discriminatory rule but also gave birth to the nation itself. The historical
contribution of women once again reminds us that they deserve rights with

equal dignity.

But, ironically, the criminal justice system, including the complaint
mechanisms, mostly controlled by the police, is not capable of creating an
atmosphere for women who could feel that there is any reliable mechanism to
protect their rights, let alone ensuring justice to victims. Instead, it appears the
government authorities, particularly police, mostly deny access to the complaint
mechanism whenever women are victimized. There have been numerous
allegations against police investigators that the police insist that female victims
marry their attackers or rapists. It further explains why and how women are
deliberately cornered. Moreover, the law-enforcment agents constantly fail to
prevent the extrajudicial trials of women that occur regularly in the form of
arbitration in the country.

Violence against women recurrently takes place despite the fact that there
are laws like the Dowry Prohibition Act-1980, Acid Crime Prevention Act-
2002, and Prevention of Women and Child Repression Act-2000 along with
other relevant jurisprudence being developed in the country. None of the laws
or jurisprudence or rhetorical speeches protect the dignity and rights of the
women. The nation should ask itself why the system fails to accomplish its
fundamental obligations.

If the women constantly face discrimination at home and away and justice is
denied to the victims, the whole nation will not only suffer from the same pain
as that of the women but will also face the shame for its failure to ensure the
basic dignity and rights of the women. Democracy can never be established
in a country by discriminating against its women citizens. Likewise, proper
development of a nation will remain an unachievable goal unless the existing
mind-set towards women is not changed.

Regionally and nationally, women do not get redress for violence against them.
In a case documented by the AHRC, two young women were raped and one
girl narrowly avoided an being rape due to her neighbours” assistance, in three
separate jurisdictions of the Chittagong Hill Tracts in Bangladesh. The police
have allegedly displayed bias against the non-ethnic settlers, instead of working
professionally to uphold the law and investigate the cases credibly. In one of
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the rape cases, the police did not register a formal complaint, as the alleged
perpetrator is an influential political leader of the area. The victim’s right to
have a credible medical examination has also been denied by the police.

The human rights groups that actively work and document the cases of crimes
of sexual violence in Chittagong Hill Tracts, in particular, observe that most
of the rape cases do not lead to prosecution of the alleged perpetrators as a
result of the biased role of the police against the non-local settler community.
Ultimately, the police ensure impunity to the alleged perpetrators through
corruption, and deny justice to the victims of the local ethnic communities.

In another case, an 11-year-old girl was raped by a policeman in the Chittagong
Hill Tracts. The minor girl suffered serious physical, psychological, and social
trauma due to the sexual assault, for which the local police initially refused
to register a complaint. Instead of registering the complaint, the Atal Tila
Police Camp In-charge offered BDT 1,000 (USD $ 12) to the gitl's mother
for settling the matter. Due to tremendous public pressure, a complaint was
recorded with the Dighinala police station. The police authorities have not
taken any action against the alleged perpetrator, other than withdrawing the
cop from his place of duty, which is an ‘eye-wash’, to protect the policeman,
rather than ensure justice.

Conclusion

The people of Bangladesh have, effectively, no place to go to seek redress when
their fundamental rights are violated by state agents, routinely. The executive
branch of the state maintains its position, endorsing the lawless actions of the
state agents against the citizens of the country. The judiciary remains incapable
of, and does not wish to act proactively in, discharging its constitutional
obligation of administering justice to the people. The media and civil society,
divided in several factions for their individual interests and limitations, add
their disjointed effort to raise voice on behalf of the victims of gross human
rights abuses, which is yet inadequate. The nation lives in despair and fear of
an uncertain future without minimum safety or guarantee of surviving with
even minimum liberty, dignity and the dream of prosperity. The government,
the ruling parties, and opposition parties, and all the institutions of the state,
continue deceiving the citizens shamelessly.
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B U R M A

Mouthed Change, Institutionalised Stasis

Introduction

Although many political changes taking place in Burma have been greeted with
great enthusiasm abroad and with seeming enthusiasm at home, widespread
skepticism persists about the prospects for genuine change. People on the streets
remark that, so far, most of what they have seen is just talk of change: “change
of the mouth”.

After half a century of dictatorship and decline, it is not surprising that the
changes to date have left most people largely unimpressed. Indeed, few changes
have so far extended to most people’s daily lives. In most parts of the country,
local administration is continuing as it has in the past, largely uninterrupted
by what has so far taken place at higher levels. Consequently, most of the
routine forms of human rights abuse associated with the extant institutions are
continuing as they have in the past.

Counterbalancing the widespread skepticism about the prospects for
lasting change are, as in other moments of this sort elsewhere in the world,
unreasonably high expectations placed on the shoulders of one or two
persons. For Daw Aung San Suu Kyi these expectations are a part of what
she has represented to so many people in Burma for so long, and are integral
to her political legitimacy; however, they are also fraught with danger, since
realistically, they far exceed her capacity to effect change.

Alongside the entry of Aung San Suu Kyi to parliament, the emergence of the
National League for Democracy (NLD) as a parliamentary force is enormously
significant; and accompanying it is a growing political consciousness and
interest in people from many walks of life. How long this interest can be
sustained remains to be seen. The NLD faces huge challenges to build itself as a
professional party, to move beyond the star power of its leader to which its own
fortunes remain wedded, to establish effective policies, and to demonstrate a
capacity to govern.
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Meanwhile, the parliament has rushed ahead with the passing and consideration
of new pieces of legislation. Although widespread agreement exists about the
need to revise and update the country’s antiquated statutes, some of which
the Special Rapporteur on human rights in Myanmar has commented upon
in previous reports to the Human Rights Council and the General Assembly,
the Asian Human Rights Commission is concerned that, to date, practically
all legislation has been rushed through without public debate, let alone much
parliamentary debate. Stories abound of laws that have been literally cut-and-
pasted from those of other countries’ statute books, and of some local think-
tanks basically writing laws themselves. After new types of badly written laws
are introduced, it may take a much longer time to go back and re-examine
them and make changes necessary to ensure even a minimum protection for
human rights.

For example, in 2012, a new law was passed to replace the 1907 Town
and Village Acts. Although the law is in certain respects an improvement
on its colonial-era predecessor, it still envisages a system of compulsory
visitor registration for people residing at other people’s houses. The petty
arbitrary day-to-day abuses of power that characterized earlier systems of
government in Burma rested precisely on these sorts of provisions, which local
authorities can use as a pretext to come to someone’s house without warning
or explanation and demand information on threat of punitive action. That
such provisions continue to feature in laws that are supposed to be replacing
colonial instruments so as to bring Burma up to date with the rest of the
world is an obvious cause for concern, and one consistent with other evidence
that old authoritarian practices are being built into modified institutions for
administration and government. And it is with the institutionalizing of existing
practices inimical to the protection and promotion of human rights that this
annual report is concerned.

Judicial System Stasis, Corruption

Burma’s judicial system remains fundamentally unchanged from the time of
direct military rule. Although the number of politically motivated cases has
dropped off, the system continues to function under executive authority, as in
the past. According to one lawyer, in April, the chief minister of Magway called
all judges for a meeting and told them in no uncertain terms that although
the administration was no longer in the habit of sending written instructions
to judges for the handling of specific cases, they should understand that he
is the most powerful person in the region and that if they were instructed to
adopt a particular position in deciding a case then they should do so or risk
the consequences. Other legal professionals agree that the judiciary remains
compliant and beholden to administrative demands. The lack of openness or



Burma 55

sense of change in the system is reflected by the fact that legal professionals
do not even know the names or backgrounds of the members of the Supreme
Court. Meanwhile, the Constitutional Tribunal has captured the interest of
some foreign experts in constitutional law and theory, but has so far made
almost no impression on legal practitioners in the country.

Corruption within the judicial system continues to be endemic. In a meeting
of the national legislative assembly on 24 April 2012, legislators debated the
numbers of complaints brought against judges over alleged corruption. The
legislators discussed how, in the past year, the government had received 77
such complaints, of which some 80 per cent had been found to be truthful
complaints. The legislators urged that action be taken against judges found
to have broken the law and passed a motion to set up a special committee to
investigate alleged judicial wrongdoing.

A new law to combat corruption is, at time of writing, due before parliament.
The AHRC has not yet studied the law carefully, and therefore will not
comment on it directly; however, it is concerned about the trend in debate
and legislating on corruption in two respects. First, the debate has so far
concentrated upon corrupt judges. Although people often lodge complaints
against judges as the decision-makers in cases before the courts, all participants
in the legal process take bribes and other favours to determine case outcomes,
including police officers, court clerks, bailiffs and prosecutors. Many act as
brokers for judges, as do many lawyers. For instance, one lawyer working in a
small town said that out of ten practicing lawyers there, three are brokers for
judges. When asked how many of the ten lawyers pay bribes, he said without
hesitation that all of them pay, adding the Burmese proverb that, “Water flows,
fish follow”. None of this is new to the system, and nor is it news to anyone
having contact with any part of the system. That the emphasis in policy debate
is predominantly on the corruption of judges misrepresents the extent and
character of the problem and is liable to lead to interventions that fail to deal
with corruption systemically.

This first point leads to a second, which is that the concentration on judges
may have specific strategic purposes linked to objectives for maintenance of
administrative control over judicial authority under different political structures
than those of direct military rule. Specifically, the increased use of criminal
law to penalize judges for alleged corruption may serve as a very effective
tool to inhibit judicial independence. Presently judges are not differentiated
from other civil servants for the purpose of criminal liability, discipline
and punishment. Unless a judicial service commission or some equivalent
is established and more institutional measures are incorporated to enable
a structurally independent judiciary, in the long term anti-corruption laws
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could be highly counterproductive, enabling people in other parts of the state
apparatus or those with influence outside of it to threaten judges with dismissal
or imprisonment if they do not comply with their demands for case outcomes.

So as to explain the phenomenon with which we are concerned more clearly,
and rather than talk about the extent and nature of systemic corruption in
Burma in abstract terms, let us take a look at just one complaint that a citizen
made in 2012 to the country’s president. It is only one of thousands of such
complaints, and is unexceptional, which is precisely why it is a good example of
how corruption pervades all aspects of the work of the justice system, not only
those aspects of the system concerned with judges.

1.

The complaint was made in 2012 by the wife of one U Lay Myint,
who, in March 2011, the police in Shan State, in the country’s
northeast, arrested with two passengers for allegedly having in the
vehicle, in which they were travelling, five pills that were found to
be narcotic drugs, and the equivalent of around USD §$ 2,500 in
cash that the police claim was for the buying and selling of drugs.
The complainant alleges that on March 28, following the arrest of
her husband and the other men, Sub Inspector Hla Min Htun of
the Panlong Police Station called her by phone and said that they
had arrested a man who had confessed to planting the drugs out
of revenge for a dispute over money; however, it would cost the
equivalent of around USD $ 3,500 to get her husband and the other
two accused released. The amount is high because the 1993 Narcotic
Drugs and Psychotropic Substances Law sets high prison terms,
including minimum prison terms, for convictions, and therefore the
police and other officials can confidently extort a lot of money from
people charged under the law to enable their release. In this case, it
may also have been high because the police found a large amount
of money in the vehicle, which they would take as an indicator of
the defendant’s capacity to pay. The complainant says that when she
asked the policeman to proceed with the case forthrightly he replied
that “if you don’t pay then it comes down to your luck” and hung

up.

After around three days, the policeman called again and told Lay
Myint’s wife that the police had arrested a fifth man who had sold
the fourth accused the narcotics, and that everything could be
sorted out if the police received the money. Thereafter, she claims
that she spent some USD $ 15,000 in payments to various people
in the course of the case, including a government official working
as a broker; the police; the prosecutor; the chemical examiner of
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the narcotics, and court clerks—as well as the judge. Much of the
money was swallowed up by routine payments for officials to do
their day-to-day work. For instance, on 16 June, 2011, at a hearing
at the Taunggyi District Court, she paid the court clerk USD §$ 20
to put the case on the docket—although a case is scheduled, without
payment it may not be heard—and USD $ 50 to the prosecutor to
examine the case favourably. It also cost around USD $ 8 to meet
the three defendants in the lock up and give them food and other
essentials. On July 14, she paid USD $ 100 to the court clerks and
to a police witness and USD $ 60 to the prosecutor, as well as USD
$ 4 to give four bags of cooked rice to the defendant in the lockup.
On July 22, she paid USD $ 110 to the court clerks, another USD
$ 50 to the prosecutor and USD $ 5 for two meetings in the lockup.
On September 2, the case was not heard because the judge did not
attend court; however, she gave around USD §$ 20 each to court staff
and police. And so it went on.

3. Payments to District Court Judge Wa Wa Lun alone in total
allegedly topped USD $ 4000 in the course of the trial, while for
the court to acquit the accused, Lay Myints wife alleges that USD
$ 2,500 was paid each to the judge and to the prosecutor. Despite
these payments, for some reason, Lay Myint and his friends each
received nine years in jail—possibly because the case was proving
to be lucrative and the officials wanted to share it with their higher
ups. The broker reassured her that the judge and prosecutor had
decided that it was not possible to acquit but that they had already
arranged it so that the men would go free on appeal and therefore
that she should keep persevering with the case. U Lay Myint’s lawyer
submitted an appeal to the Shan State High Court in March 2012,
but meanwhile his wife lodged her own complaints about this trade
in justice.

We can see from this case the systemic character of corruption in Burma’s
justice system. It is clear that to treat corruption as essentially a problem of the
judiciary is to miss the point, since although the outcome of the case hinges on
the judge’s cooperation and complicity in the process, many other parties are
involved and are earning money for the provision of a variety of services, which
interlock and relate to one another in sophisticated ways. Consequently, an
unsophisticated response to the problem—one of blaming judges and imposing
further sanctions upon them, for instance—may force systemic behaviour to
change, but it will not end the corrupt practices prevailing in Burma’s courts,
since they are too deeply entrenched and far too comprehensive.
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One good development in 2012 was the return of licences to a number of
lawyers who had lost them previously, for political activities or for defending
persons accused in political cases. This step deserves congratulations from
the SR, but the AHRC wishes to stress that all lawyers who lost licences for
political reasons ought to be able to have them reissued without preconditions.
One lawyer, with whom the AHRC spoke recently, said that he had been told
that if he applied in a contrite manner, and respectfully requested his licence
back, he could obtain it: he objected that, as he had never done anything wrong
in the first place, he would not seek to get it back in a manner that did not
acknowledge that the licence is rightfully his and that it had been unlawfully
removed from him. The AHRC concurs with his position and argues that the
reapplication for a licence by him, and other lawyers in his circumstances,
should be a formality, and not an opportunity to obligate a lawyer to beg to
rejoin the profession, nor to scrutinize the lawyer’s record again in search of
imaginary infractions of the professional code of conduct with which to deny
renewal of licence.

The AHRC also notes that a lawyer, U Tin Aung Htun (HGP Licence No.
21483), who took an appeal in a recent land case in Kanma — on which the
AHRC wrote in its 2011 report and that resulted in the reduction of the
farmers’ sentences and secured their release — subsequently had his licence
revoked. Apparently, the authorities were dissatisfied with his statements about
the case in the media afterwards. The letter revoking his license does in fact
state that the reason for revocation was “that U Tin Aung Htun was notorious
for the writing of complaints” and that it was not the business of a lawyer to
be making news out of the cases that he followed (Supreme Court Order No.
39/2011, 9 August 2011, AHRC translation). The letter implies that a lawyer
has no right to speak publicly on behalf of his clients, or give his opinions on a
case that he has handled, in response to the inquiries from journalists.

Another cause for concern was the arrest and imprisonment in March 2012
of a lawyer who returned to Burma from exile believing that the situation
had changed sufficiently that he would not be prosecuted over his defence
of political detainees following the 2007 monk-led protests. Regrettably, the
lawyer, Saw Kyaw Kyaw Min, was wrong, and Judge U Aung Than Myint
brought a case against him in March 2012 (Criminal Case No. 43/2012,
Yangon Northern District Court, Judge Aung Thein presiding). According to
information currently available, at the end of August, the court sentenced Saw
Kyaw Kyaw Min to six months in prison. Saw Kyaw Kyaw Min is, at time of
writing, appealing against the verdict.

The conviction of Saw Kyaw Kyaw Min sends a very bad signal, in two
respects. First, it signals to Burmese citizens living abroad, who are interested
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to come back like Saw Kyaw Kyaw Min and remake the country, that they
have no guarantees that if they do return, no pending criminal cases will be
brought against them, or new ones initiated. Second, it signals to everyone
in the country, as well as abroad, that the courts, police and many other key
institutions in Burma continue to operate to the present day in much the same
way they had done prior to the beginning of the political changes initiated in
recent times. The stasis in the judiciary and much of the bureaucracy has been
the subject of repeated comments in the country, and among people abroad
concerned with conditions in Burma; however, it is made all the more apparent
through case outcomes of this sort, where someone who fled the country
because of a politically motivated case is still being subjected to persecution
after returning with the belief that the political circumstances had changed.

As against the stasis of the system, one important development was the
establishment, in June 2012, of a non-party political Lawyers Network, to
work on human rights and social justice cases and issues. The network had 150
attendees at its first meeting. It highlighted three issues to begin its work with,
one being the return of licences, the other two being the renewal of the Bar
Council as an independent body, and the question of the recent one-hundred
and two-hundred fold increases in stamp duty on the filing of case documents,
which makes the submission of documents unaffordable for large numbers of
indigent people. In October, the network staged the first public demonstration
by lawyers in Burma in over 20 years, against the selling off of historic court
premises in Rangoon for commercial projects.

The Continued Crimes of Investigators

The AHRC, since March 2012, followed ===
closely reports of the death in custody -
of a young woman, Nan Woh Phan, in
Rangoon, which was followed in May by
the arrest and detention of her partner
for alleged illegal business activity.
Whereas the family of the victim should
have expected some progress towards
identifying and prosecuting those
persons responsible for her death, and
other actions taken to address the systemic causes of her death, instead officials
in Burma seem more concerned to pursue cases against her partner in a manner
that raises many questions about their actual intentions and interests. Since
the case is indicative of problems faced in the making of complaints about
custodial abuses in Burma, the case of Nan Woh Phan deserves some discussion
and explanation here.

Nan Woh Phan (courtesy, YPI)
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Of the many questions hanging over the case, the one that precedes all others
is what happened to Nan Woh Phan? What is known is that on 24 March
2012, the Bureau of Special Investigation — an elite semi-autonomous agency
under the home affairs ministry — had held her for questioning at its offices
in Kyauktada, Rangoon, with regard to the alleged illegal land and real estate
speculation of her partner, a Japanese national, who had conducted transactions
with her name on title deeds. Around 5 p.m. on that day, while in BSI custody,
the 19 year old fell from the fifth floor of the premises and died.

On March 28, Nan Woh Phan’s partner, Namase Motohiko, and lawyer Daw
Ei Ei Aung conducted a press conference in Rangoon in which they explained
that the BSI had taken Nan Woh Phan away on March 21 and had her under
continuous interrogation until the date of her death. According to Namase, the
BSI had allowed the teenager only two hours sleep per day in custody and had
exhausted and psychologically traumatized the young woman as part of their
interrogation techniques. The lawyer said that her client had been terrified, had
stopped eating and could not even drink water without vomiting. Ei Ei Aung
was present when Nan Woh Phan died but said that she could not see whether
she fell by accident or jumped deliberately from the building.

Who was responsible for her death? Whatever the specific circumstances of Nan
Woh Phan’s fall, BSI personnel had a duty of care, as her custodians, and they
failed in this duty. But redress for this failure will require more than the taking
of administrative action against those officers responsible, since, from the
reports of this case, strong grounds for criminal action against the responsible
personnel also exist.

Article 1 of the United Nations Convention against Torture, “torture” includes
any act “by which severe pain or suffering, whether physical or mental, is
intentionally inflicted on a person for such purposes as obtaining from him
or a third person information or a confession... or intimidating or coercing
him or a third person... when such pain or suffering is inflicted by or at the
instigation of or with the consent or acquiescence of a public official.” Under
this definition, the BSI tortured Nan Woh Phan, and that torture led to her
death.

Although Burma has not yet joined the Convention against Torture, the
prohibition of torture is a jus cogens norm that does not apply only to parties
to this law but is an established principle of international law everywhere.
Burma also does not yet have in place any law to prohibit or punish the act
of torture; however, the perpetrators of torture in this case can and should be
charged with offences under the Penal Code commensurate with the crime of
torturing a young woman, resulting in her death.
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Unfortunately, since March, reports point to a number of worrying
developments in the handling of the case, suggesting that the concern of the
authorities is less with holding those responsible for Nan Woh Phan’s death
to account and more with pursuing her partner, who has been outspoken in
accusing the BSI of wrongdoing. Although a special investigatory tribunal had
supposedly been established to investigate the case, news of its progress has not
been forthcoming. On the other hand, the investigations against Namase have
continued, and in May, the BSI also arrested and detained him on remand,
under section 5(h) of the Emergency Provisions Act, 1950, over alleged tax
evasion. On May 17, officer U Than Aye of the BSI opened a case against
Namase (Hlaingthayar Police Station, No. La(Pa)521/012).

The Emergency Provisions Act was passed at a time of intense difficulty in
Burma as the country struggled to rebuild economically and become politically
stable after the Second World War. The specific section used in this case reads
that anyone guilty of causing the public to “lose trust in the State’s economy...
or partly in the country or to hamper operational or economic success carried
out by the government in order to implement the restoration of law and order
successfully” can be imprisoned for up to seven years. Clearly, the section was
framed for very different circumstances than those of Burma today, and those
pertinent to this case.

The bringing of the charge against Namase, and the holding of him in custody
since May, raises more serious questions about what has been going on since
the death of Nan Woh Phan. One obvious question is, why charge him with
this out-of-date and regressive law? Many other laws exist under which he
could be charged, if, in fact, he has committed crimes related specifically to
business activities. The Emergency Provisions Act, on the other hand, is a law
that authorities have typically used in politically motivated cases. It is a law
that ought to be repealed by the legislature if the government of Burma is
serious about shifting the country’s legal system from its authoritarian past to
a different kind of future. That the officials in this case have decided to use its
catch-all provisions against Namase suggest that they lack the evidence needed
to charge him with relevant offences or are using the law for other ulterior
purposes: specifically, as a short-cut to intimidate and silence him over the

death of Nan Woh Phan.

Lastly, the case raises serious questions about the rights of people in Burma
to make complaints about the wrongdoing of officials, and to do so publicly
in order to advocate for action against perpetrators in positions of authority.
Although in recent times a variety of new avenues have opened up for
complainants, and the government of Burma, now as a matter of policy,
welcomes complaints against officials, this case demonstrates how the mentality
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across officialdom itself remains one in which the right to complain, and to do
so publicly, does not in fact exist, and that to complain is to be impertinent.
In this case, not only do we find the partner of the deceased detained under
circumstances that suggest his detention is at least in part retribution for
his issuance of public complaints. But, furthermore, when her family tried
to meet with the deputy president to lodge a complaint with him — a Shan
ethnic national, like them — security personnel also reportedly detained and
questioned them.

The mentality that people do not have any inherent right to complain, and
that the people who do complain deserve retribution, is a consequence of half a
century of authoritarian rule. It is not a mentality that will be easily addressed,
nor easily removed from the Burma’s legal system. But, it is a mentality that
can be challenged and pushed back on a case-by-case basis. And it is for this
reason, as well as for a variety of other systemic reasons associated with those
features of the death of Nan Woh Phan set out above, that this case is of
special and widespread interest. How Nan Woh Phan’s death is handled will
provide revealing answers to a remaining underlying question, behind all those
questions particular to the case, of whether or not policing, prosecutorial and
judicial agencies in Burma will prove responsive to the political changes in the
country.

By way of another example of the crimes and
impunity of investigators, the AHRC in September
2012 issued an appeal on the torture and death in
custody of Myo Myint Swe, a teenage carpenter, for
the 28 June 2012 murder of 19-year-old flower seller,
Ma Poe Poe Mon. Subsequently, the accused man’s
mother and cousin were also taken by the same police
station without a court order. At around 10 p.m. on
8 July 2012, Police Lt-Col. Myo Aung informed Daw
Sein Sein that in the meantime her son had died of
illness during interrogation at about 3.30 p.m. that
day.

Myo Myint Swe’s body,

The family members of Myo Myint Swe took showing signs of torture

photographs of his body after post mortem examination and before he was
cremated, and the pictures show clearly that he had been severely tortured.
The photographs show that the right cheek and forehead of the deceased are
heavily bruised and swollen, as is the left jaw and lower cheek. The neck of
the deceased is black with bruising, and scars and bruises are obvious on his
shoulders and back. In another photograph of the victim’s shins, scars and
bruising from the rolling of a rubber or bamboo stick or similar instrument,
can be seen clearly.
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Doctor Ye Win, who conducted the post mortem, recorded that the deceased
had died due to a heart attack. However, the family and other persons involved
in the case are incredulous and believe that the doctor is conspiring with the
police to prevent a criminal case being opened against the killers. Before his
death, Myo Myint Swe was a young and healthy man who was involved in
heavy manual labour and had not had any history of serious illness.

Subsequently, the district police commander donated 500,000 kyat (around
USD $ 600) to the family, for funeral expenses, and the victim’s mother
accepted the money because she didn’t have the funds for the funeral. Later on,
police from Mayangone Township offered another million kyat; however, she
refused to take the money, realizing that the police were trying to pay her off
for her son’s death. She has insisted that a criminal case be opened against the
perpetrators.

The victim’s family then tried to open a case against the
commander of the Bayinnaung Interrogation Centre, U
Ngwe Soe and the interrogators for murder at the East
Dagon Police Station on July 27 and at the Bayinnaung |
Police Station on July 28, but neither station would
accept the complaint. Thereafter, Daw Sein Sein (photo
on left) in August sent complaint letters to the police
chief, Ministry of Home Affairs, and the Myanmar
National Human Rights Commission, urging that the
case be investigated properly and charges brought against
the perpetrators in accordance with the law. Daw Sein Sein

Furthermore, when the death inquest was held in court, it was registered as a
simple death, not as a murder. When the death inquest hearing was being held,
Daw Sein Sein also saw that the photographs of the deceased that the police
submitted to court looked nothing like those that she had seen, and that they
had evidently been modified with a computer program to conceal the scars
and wounds on the dead body that can be clearly seen in the original photos.
The court hearings into the death have since gone on without the family being
informed of the dates on which the hearings are to be held.

According to an article in the Voice news journal of 23 July 2012, the deputy
commander of the Rangoon Region Police said that the victim had fallen
unconscious during interrogation at around 3 pm on July 8, and died on his
way to hospital. He said that he had ordered that an internal investigation be
conducted, with an investigation team comprising Police Major Than Htun
(chairman) and Police Major Ne Win; however, to date the family does not
know what progress, if any, has been made.



64 State of Human Rights in 10 Asian Nations - 2012

At this time that political conditions in Burma are changing, it is of utmost
importance that institutional changes also be made to hold government officers
accountable for crimes of this sort. If police in Burma are able to continue to
get away with murder, as they have in past years of military dictatorship, it will
spell ill for the efforts to effect change at other levels of society and government.
Therefore, cases of this sort serve as important tests in the current period, to
assess credibility and quality of changes taking place.

Yet, the problem is not only one of police and other investigators getting away
with their own crimes. It extends, through practices of corruption described
above, to numerable cases where investigators and other officials enable
criminals to get away with acts of murder, assault, and other serious abuses,
through payments of money and other forms of collusion.

By way of an example of one such case, in July, the AHRC issued an appeal on
the daylight killing of a child domestic worker. To date, the perpetrators have
escaped responsibility for their crime due to the collusion of the police force.
In this case, the victim, Ma Thin Thin Myat, began working in the apartment
of U Hashin and Daw Baby in 2009 on payment to her father of 10,000 Kyat
(around USD $ 10), when she was just seven years old. The couple confined
her in the apartment. Due to constant abuse that she suffered at their hands,
she had fled from the household four times previously, but on each occasion
Daw Baby brought her back. The forms of abuse had included pulling of hair,
beatings, and kicking.

At 8.15 a.m. on 18 November 2010, Thin Thin Myat fell from the balcony of
the sixth-floor apartment. She did not immediately die from her injuries, but
lay crying out on the sidewalk at the front of an adjacent teashop, where there
were witnesses to her fall. Her employers then came downstairs and instead of
sending her immediately to hospital, incredibly, carried her back upstairs and
into the apartment. Not until after 4 p.m. on the same day did police, together
with the employers, convey Thin Thin Myat to the Yangon General Hospital,
where she was admitted to the cranial and spinal unit.

When hospital staff conducted a medical investigation of Thin Thin Myat they
found that not only had she suffered injuries from her fall, but that she also
had other injuries corresponding to the allegations of her abuse at the house,
including bruising to her genitalia, suggesting that the girl had been sexually
abused.

When the aunt of the victim went to the Kyauktada Police Station, to open
a case against the employers, Police Sgt. Tin Yu recorded her complaint, but
the police said that it was not a police cognizable case under the Criminal
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Procedure Code, meaning that the complainant had to open it at the township
court directly. The aunt then opened a case at court for the causing of hurt and
unlawful confinement prior to Thin Thin Myat’s fall from the apartment. At
this time, she had not yet died but was in a critical condition in hospital.

According to the lower court record, the employers had told Thin Thin
Myat’s mother only around the middle of November 19 that the girl had
fallen by accident and that they would have her treated so long as she did not
tell anyone. Her mother said that the following day in the presence of her
and other relatives the girl regained consciousness and that when she asked,
“Daughter, what happened, did you jump?” Thin Thin Myat replied that, “I
didn’t jump, U Hashin pushed me.”

Furthermore, Thin Thin Myat’s grandfather testified that on November 24 the
girl again temporarily regained consciousness when he was present and he asked
her if she remembered who he was and what her father’s name was. When she
answered correctly and consciously, he asked her if she jumped from the sixth
floor and she replied that she had been pushed from a chair. She died on 2
January, 2011.

Instead of arresting the employers of Thin Thin Myat for her murder, police
officers from Kyauktada Police Station started to arrive repeatedly to the
residence of another domestic worker, a 13-year-old girl who had been in the
house with Thin Thin Myat, to interrogate her and tutor her on how to testify
so as to protect the perpetrators.

The 13 year old first testified that on the day of the incident, when she heard
Thin Thin Myat’s cries, she looked towards the front of the apartment and saw
U Hashin coming back inside from the balcony, and going into his bedroom.
She went to the balcony and saw Thin Thin Myat crying out from the street
below. She then ran to the bedroom door and hammered on it to have the
employer come out.

She said that later in the day the employers took her to Hashin’s mother’s house
and that after going to the hospital he came and claimed that he had brought
her there so that “the police will not arrest you” and that he had paid the police
30,000 Kyat to protect her, but that if she did not say as he told her then he
would arrange for the police to arrest her instead. She also confirmed that both
she and Thin Thin Myat had been beaten and sworn at by their employers,
“sometimes a little, sometimes a lot”.

However, under threats from the employers and police, she later reversed her
testimony and said that Thin Thin Myat had fallen of her own accord and that
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she had given her previous testimony because the family of the victim had told
her to testify like that. This assertion is preposterous, because the victim’s family
members are poor townsfolk with no knowledge of law, authority, or money
with which to influence her testimony, whereas all of these resources are on the
side of the defendants and the police who are protecting them.

After Thin Thin Myat died, her aunt lodged a case in the district court for
revision of the charges against the accused, to hold them responsible for her
death; however, after cursory examination of the lower court records, the
district court judge refused the application to revise the charges. Since rejecting
the application, the case files have not yet been sent back to the township court,
and so not only have the relatives of the young victim been frustrated in their
efforts to get appropriate charges brought against her, but the trial on the non-
commensurate charges has also been delayed. These features of the case cause
genuine concerns that, not only the police but also, members of the judiciary
are colluding, perhaps on payment of money, to ensure that the perpetrators of
this crime escape responsibility for their actions.

Again, this case is by no means isolated. All across Myanmar, children of tender
ages like Ma Thin Thin Myat are daily forced into what are correctly described
as “modern forms of slavery”: jobs for which they are paid insignificant
amounts of money and are constantly subjected to heinous forms of abuse. The
persons responsible for these modern forms of slavery are invariably influential
people with money and means to manipulate local authorities’ behaviour and
prevent any effective investigations of their crimes. Later in the year, the AHRC
issued another appeal on a similar type of case, in which the victim survived
to tell the tale only to be treated with contempt by the officials responsible for
investigating the case.

In this instance, on 5 July 2012 Daw Khin Nilar Win physically assaulted the
complainant, an underage girl, who had recently started working at her house
in Mandalay, for failure to perform a menial task. During the assault, Khin
Nilar Win allegedly hit the girl with a chair and with high heels. The employer
then allegedly said that she would show the girl how to iron smoothly, and
applied a hot iron to her leg. She also scrubbed her arm with an iron brush,
telling her “this is how to scrub”. As a result of the assault the complainant
suffered abrasions to her head and face, her left arm was fractured, and she had
burns and bruising.

After the assault, the complainant fled from the house and sought help from
people she knew in the neighbourhood. This assault was not the first that the
girl had suffered, and as she was known to have already suffered abuse, people
in the vicinity immediately offered her support. According to a letter submitted
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by a monk to the Mandalay High Court, dated 16 August 2012, he himself
observed fresh and older scars and bruises all over her body.

She went with local people to the police and lodged a report the same day.
The police opened a case for causing grievous hurt, which was lodged in court.
However, the prosecutor, Daw Thin Thazin, changed the charge from grievous
hurt, which has a punishment of up to seven years, to simple hurt, which has
a maximum of one year. And, instead of hearing the case fairly, the judge,
together with the prosecutor and defence attorney, instead undermined the
judicial process and pressured the complainant to make a financial settlement
with her abuser.

On August 13, when the complainant’s case was opened in court, to the
surprise of local people, the judge refused permission to the complainant to
have a private attorney represent her in court alongside the prosecutor. Instead,
the judge allowed the defence lawyer to dominate proceedings, and for two
hours ridicule the defendant and ask her demeaning and irrelevant questions,
such as, “Can you read? Can you recite ABC?”, “Are you going to ask for tens
of millions to settle?” and, “Who put you up to this?” The lawyer also cut her
off when she tried to tell what had happened to her, saying that her allegations
were irrelevant, and neither the prosecutor nor judge did anything in response.

In addition to these events in the courtroom, the defendant and her husband
have, through deception, obtained the record of the initial medical examination
of the complainant, and the girl’s supporters fear they will destroy or
manipulate evidence of the alleged crime.

It is pretty obvious that in this case, due to bribery or influence of the
defendant, the professionals in the courtroom process are colluding to force the
case out of court through a settlement, or to reach a verdict, if it is necessary
to reach one, that will favour the defendant. Indeed, persons attending court
have claimed that Khin Nilar Win has boasted of her contacts up to the level
of the regional police chief, and that the regional public prosecutor, U Ye Aung
Myint, personally hired the defence lawyer for her. The AHRC is, for its part,
continuing to follow and work on the case closely, and is continuing to demand
that justice be done, rather than be perverted through the payment of money
and use of influence.

The War against Land Grabbing gets Hotter
Among new statutes, over which the AHRC has expressed repeated concern,

is the 2011 Farmland Law, about which calls were already being made in 2012
for amendments. The law effectively removes any role for the judiciary from
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questions of farmland ownership and occupancy, as well as disputes, in the
event that land is taken for the purpose of “state projects”.

The Farmland Law, while supposedly being forward-looking, in fact, resembles
the authoritarian socialist-era laws of old. The basic rationale of the law is
found in article 37(a) of the 2008 Constitution of Myanmar, that the state is
the ultimate owner of all land and all natural resources above and below the
ground: today, as it was in the past.

Accordingly, the law, in its section 29, enables the state to take over any land
on the pretext of embarking upon a project in “the national interest”. Under
the law, authorization for the takeover of land, and resolution of any disputes
over land usage, lies not with the judiciary but with a new central council,
comprising of the agriculture and irrigation minister and deputy minister,
the director general of the land revenue and registration department, and
unspecified officials from other “relevant government departments” (section
15). Similar councils of unspecified composition will operate at all other levels
of government (section 16). Although the law gives no details of who will sit
on these bodies, presumably no independent experts, no representatives of
farmers’ interests or other outside voices will be invited to participate. The law
envisages a system of decision-making that from top to bottom is monopolized
by government officials.

Furthermore, under the law’s section 4, once the new councils are operational
all persons with usage rights to farmland will be obligated to apply for
authorization to continue to work it. In other words, even people with tenure
over land today may lose it tomorrow through a process of review and scrutiny
of existing holdings that will enable the state not only to identify those areas
of land over which it has uncontested possession, but also those areas of land
over which farmers’ claims are tenuous, or might be contested through the
fabrication of alternative documentary claims and the use of various illegal
coercive methods.

In short, far from reducing the prospects of land grabbing, the Farmland Law
opens the door to confiscation of agricultural land on any pretext associated
with a state project or the “national interest”. Far from guaranteeing the rights
of farmland users to cultivate and sell their products for fair prices, it guarantees
only that whatever state agencies want, they can get. It also precludes any role
for the already weak and ineffectual judiciary, ensuring that administrators and
government ministers have final say on all matters of importance concerning
the occupation and usage of agricultural land: as indeed they did in the 1970s
and 1980s under a one-party regime.
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The law came into effect without any evidence of public consultation or
debate, much as laws have come into effect in Burma over the last few decades.
That people lacked opportunities to debate the law is not for want of people
who wished to debate it. The Asian Legal Resource CenRC is aware that, for
instance, over 3,300 farmers in Magway Region had, by December 2011,
signed a petition opposing the law in its draft form and calling instead for a
draft that would protect their rights to cultivate agricultural land and gardens;
their rights to cultivate crops as they saw fit; and to stop unlawful land
grabbing. It is also aware that lawyers and experts who have worked closely
with farmers on land-related issues made or sought to make submissions, but
that the legislature apparently ignored these.

Although the law is, at the time of writing, largely untested, the question of
land grabbing for the purpose of commercial activities on the pretext of “state
projects” is coming to the fore of public debate. Almost daily demonstrations
in rural and urban areas, and articles in local media point to the rising
incidence of land grabbing and to public concerns over the nexus between
military personnel, retired personnel and crony companies—the word “crony”
now having become part of the local media vocabulary (not translated but
transliterated from English). A number of local non-governmental groups
have also formed a network on land rights and food rights and are conducting
research on land tenure. And as with other hot issues, the president has a bevy
of advisors on the topic, but it is not clear as to the extent to which advice on
this, or any other topic, is given and received, or the extent to which it has
any actual effect in the making of policy or formulating of interventions into
specific cases.

According to an article in a local news periodical published in April 2012,
the majority of over 1,700 complaints that the newly established national
human rights commission—which is not a national human rights institution
established in accordance with the Paris Principles—received in the first six
months of its operations concerned land grabbing cases. These probably
constitute only a fraction of the total number of cases. Land grabs are occurring
all over the country. Almost daily, news media carry reports of people being
forced out of their houses or losing agricultural land to state-backed projects,
sometimes being offered paltry compensation, sometimes nothing.

Some cases on which the AHRC has recently collected information include
the handing of agricultural land cultivated by people in New Dagon, near the
commercial capital of Yangon, to government officials; the forcing out of 212
households from an area in Chaungthar, a tourist town on the western coastline
of the delta, for planned township redevelopment; and, the theft of the small-
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holdings of an entire village in Bago Region, already decimated by construction
of a dam nearby in 1999, so that a company can plant teak.

Since mid-2012, the AHRC also began following closely a farmers’ uprising
against the takeover of a large area of agricultural land in upper Burma. The
land grab, in the Letpadaung Mountain region of Sarlingyi Township, Sagaing
is of some 7800 acres of fertile land, to make way for copper mining. Farmers
of around 26 villages cultivate the land. The residents of four villages—Siti,
Wehmay, Zidaw and Kandaw—had by mid-year already been forced out of
their homes. The grabber is the usual suspect—Myanma Economic Holdings
Ltd., a conglomerate of army interests, staffed by retired army officers, along
with a joint partner company, Myanmar Wan Bao. In this case, the director of
the project is one Lt. Col. (Ret.) U Aung Myint.

Farmers in the area began protests and interventions against the confiscation
on 2 June 2012, and tensions and conflicts with local authorities have been
growing since. According to reports coming daily from the region, the area of
confiscated land has been placed under an administrative order declaring it
off-limits, and local authorities have threatened to prosecute anyone gathering
to protest at the land confiscation. Their threats have so far failed to deter

Protesting farmers, Letpadaung Mountain
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demonstrators: since August 24, thousands /
have been gathering outside company
offices in the township to demand that
the land be returned and to object to the
copper mine project. They have also raised
their voices against the uncompensated
destruction of crops through the
movement of vehicles, dumping of rubbish
and other actions by the companies that
have adversely affected their lives and Farmers erect signs pmhibiting

livelihoods. trespassing on farmlands, Letpadaung

Mountain

The authorities have responded in typical

fashion. On September 10, when a group of women protestors converged to
pray symbolically at a monastery in Monywa Town, police closed off a riverine
access route and arrested a dozen of them; they released nine, but, according
to the latest reports at time of writing, were still holding three, namely, Ma
Thwei Thwei Win, Ma Phyu Phyu Win and Ma Aye Net. Hundreds of farmers
had also since converged on Monywa Police Station No. 1, where the women
were being held, to call for their release. Meanwhile, around 20 police and
other officials on August 31 detained Ko Wai Lu, a lawyer working with the
farmers, as he was on his way to take a group of the people affected by the land
confiscation to meet United Nations officials and others in Rangoon.

People who refuse to move when forced out by land grabbers risk prosecution
and jail. In one case, the Naypyidaw municipal council prosecuted 21
householders for refusing to vacate their village when ordered in 2011: in
March 2012 a court sentenced six of the group to three months in jail each, and
in April it sentenced another three to jail terms; the others demolished their
houses and left after the court gave its first sentences, out of legitimate fear that
they also would also go to jail. Only about one third of the approximately 150
households evicted were given land on which to resettle. According to a lawyer
working on the cases, some of those who left under threat of imprisonment
deposited their property at a local Buddhist temple and have been struggling to
eke out a living in nearby hills and forests. He has added that the municipality
did not bother to produce evidence that it had obtained the requisite approval
to seize the land.

Two fundamental reasons exist for the increase in land grabbing in Burma.
First, as political, economic and social conditions change rapidly, the country
is touted as the last emerging “land of opportunity” for global business with
interests in Southeast Asia.
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Serving and former military
officers, who are still in
government, are, together with
their business partners, lining
up to do deals that will make
them rich. Military-owned
or connected companies
and businessmen—which
dominate the country’s
economy—are hurrying to
force ordinary citizens off real
estate that they can use to
attract foreign investors. In
some cases, such as a recent
grab of 815 acres for construction of an industrial zone in Mingalardon, on
the outskirts of Yangon, members of parliament for the military-established
Union Solidarity and Development Party themselves, wholly or partly, own the
companies involved. In many, such as the encroachment of the Letpadaung
Mountain region, it is the military’s Union of Myanmar Economic Holding
Limited—which is staffed by former army officers—or its subsidiaries that are
responsible for the theft of land. And, in practically all cases, administrative
officials have continued to behave as they have for decades, treating villagers
with contempt, using tried and tested tactics of threats and intimidation, to
force people out against their will.

Paramilitary police, Letpadaung Mountain

Second, as land grabbing accelerates, the legal framework has not only failed
to keep pace, but has in fact gone backwards. Burma’s justice system has for
decades been integrated into authoritarian structures and mindsets. The system
is in massive disrepair: decrepit, incompetent, and virtually powerless against
vested interests in other parts of the state or in private enterprise. Its institutions
are neither inclined to intervene, nor are they capable of intervening to protect
the rights of farmers, householders, and others facing the encroachment of
military-owned companies and their partners.

The Mouths of Change

One of the manifest changes in the last year has been the easing of censorship
on the private print media. A much greater range of topics are covered now
than in the past: not only have photographs and stories of farmers protesting
at Naypyidaw appeared in journals in recent times, but even photographs of
Kachin Independence Army troops fighting against government forces have
appeared on the covers of local journals.



Burma 73

However, the communal conflict
in Rakhine State that flared up
repeatedly since the middle of
2012 has given many people
cause to reconsider some of
the implications of the greater
space in which to communicate.
The reportage of the conflict in
the local media can, at best, be
described as having been partisan,
and oftentimes vitriolic. Local
outlets who up until recently
sought to have as much attention
on Burma from abroad as possible also began attacking the international media
for “misunderstanding” the situation, in some cases citing specific articles (such
as one in the New York Times) and slating specific foreign correspondents for
their ignorance. Criminal cases brought against the editors of two journals, one
for coverage of the rape and murder that purportedly sparked the violence, were
ongoing at time of writing. Some journalists in local print media are concerned
that the use of criminal law suits will become a feature of strategies to keep the
media compliant, and require forms of self-policing and self-censorship.

Lawyers demonstrate in Rangoon

The state media outlets continue to function as mouthpieces for official
propaganda. Although the coverage of debates in parliament on television and
in print and publication of draft laws in the newspapers is somewhat useful
for the purpose of public information and discussion, the broadcast and print
media of state agencies is fundamentally unchanged in contents and character
from earlier periods. Those with access to cable television can, in some places
now, watch Democratic Voice of Burma via satellite, and obtain a wide range of
news and views not available yet through local channels. But, as a percentage of
the population, the number of persons with this access is very small indeed.

Many protests in 2012 were conducted in violation of the terms of the new
2011 law on public assemblies and marching, but police and other officials
treated them cautiously, and attempts were made to negotiate and compromise,
rather than respond with force or prosecutions—although some persons
were prosecuted and fined. These demonstrations included the middle-class
candlelight vigils for improved electricity supply, which ended when supply was
improved partly through rerouting of available power and partly because of an
adequate amount of water coming into hydropower stations with the onset of
the rains; and, ongoing labour strikes at factories on Yangon’s periphery, most
of which are addressed on a case-by-case basis through intervention of officials
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from relevant government departments. These demonstrations occurred in the
period after the law was passed, but before the rules for implementation of the
law were introduced, in the absence of which, police said that they could not
issue permits for demonstrations in accordance with the law, as they lacked
detailed instructions on how to do so. Now that the rules have been issued, the
police have begun also issuing permits for the holding of marches and rallies,
including to the group of lawyers who demonstrated. But, in other cases, where
they have refused to issue permits, as in the Letpadaung Mountain protests,
they have detained and threatened to prosecute organizers of events.

The system of surveillance, particularly
that of the military intelligence and
police special bureau, has of course
not vanished into thin air with the -
political changes taking place, as some
people would like to believe. Special
Branch police continue to monitor
and attend programmes organized on
human rights or democracy, although
they do not usually intervene and ek
reportedly treat organizers in a cordial Captain Ne Lynn Dwe

manner when asking them questions.

Day-to-day surveillance has gone off many activist groups and individuals, but
various forms of harassment, such as arrest and questioning for a few hours,
have continued. Intelligence and police had arrested and charged persons in
connection with the sending of reports and photographs from areas affected
by the conflict in the west of Burma, including local employees of the United
Nations. Some of these people were held incommunicado at interrogation
centres, which are commonly used for the purposes of extracting confessions
through torture. Although UN staff and some other persons were released
from custody subsequently, the numbers arrested, charges and circumstances
of their cases, remain clouded by the haze caused by violence and emergency
regulations in the country’s west.

According to other reports, soldiers have also received lengthy prison terms
under the Electronic Transactions Law for allegedly unlawful Internet use.
In one case documented by the AHRC, on the night of 12 December 2011,
officers from military intelligence, Military Affairs Security, came to Captain
Ne Lynn Dwe at his air force camp in Myeik and told him to go with them by
aircraft to Yangon. Once in Yangon, Ne Lynn Dwe was detained at the Light
Infantry Battalion 435 base in South Okkalapa Township, and accused of
having posted some 70 articles to the Internet since 2009 detailing military life
and the hardships and difficulties faced by ordinary service personnel. In March



Burma 75

2012, a court martial convened to hear the case, and in April it convicted him
and sentenced him to 20 years in jail.

During the time that Ne Lynn Dwe was in custody, he was held without his
family having access to him and he was allegedly tortured. Each time he was
taken for interrogation, his face was covered and he heard only the voices of his
interrogators. They injected him with some substance that made him lose his
sense of self and answer questions uninhibitedly. While being held in custody
he was kept handcuffed and for some time was allowed to wear only a singlet
and shorts. Later he was given one sarong and shirt, for the duration of his four
months in custody while awaiting court martial, and during the court martial
process. As a result of the inhuman treatment, he suffers from psychological
problems today. Specifically, he is unable to recall names and other basic
information, and sometimes cannot speak clearly. Furthermore, when the case
came to court martial he did not have a lawyer to represent him. Nor has Ne
Lynn Dwe’s family since been able to obtain records of the trial, and therefore
what information is known about it has been drawn together by them from
visits to the central prison since his conviction.

The laws under which Ne Lynn Dwe was convicted are incompatible with
human rights and with the democratic values that the government of Burma
now claims to be espousing. The Emergency Provisions Act is completely
outdated and inapplicable to the current times, in which no emergency
situation exists of the sort for which the law was framed. Legislators have
made submissions for the law to be revoked and the AHRC has urged that
these submissions be treated seriously. The Electronic Transactions Law is a
malodorous piece of legislation whereby practically any form of Internet use
could be cast as a criminal offence, for which a convicted person is liable to
imprisonment of periods that are completely disproportionate to the alleged
crimes of the sort that the accused in this case was supposed to have committed.

Those Still Inside, Those Who Survived

The numbers of political detainees still in Burma’s jails is a subject of
dispute. The AHRC has not attempted to quantify those still in detention.
Notwithstanding, AHRC has worked extensively on the following cases, all of
which have been submitted to the United Nations, and all of whom remain in
custody at the time of writing:

1. U Myint Aye, founder of Human Rights Defenders and Promoters,
serving a life sentence plus eight years

2. Yan Shwe, a member of NLD (Kale Township), serving a life
sentence plus 13 years
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3. Zaw Zaw Aung, member of HRDD, serving a life sentence plus eight
years

4. Win Naing Kyaw and three others, sentenced to death for alleged
bombing

Although the release of hundreds of political detainees—among other
persons—has been greeted as a sign of political change and a cause for
optimism, since their release, most of these persons have been forgotten. While
a few prominent political detainees have taken on high-profile roles in civic
associations and activist groups, most have gone back to their families and daily
lives without any fanfare or acknowledgement. Many are suffering from long-
term physical and psychological effects of torture and ill-treatment. None,
of which the AHRC is aware, have received adequate medical assistance for
their rehabilitation. Although some have availed some medical help by way of
provision of drugs and some other interventions, some have suffered permanent
physical injuries. Most have psychological difficulties. The case of U Gambira,
a monk who led the 2007 anti-government protests, is indicative. According
to persons who know Gambira, he has suffered psychological damage due to
torture and imprisonment, and is in their words “abnormal”. He has been
forced to disrobe, because no monastery will have him. Like other survivors of
severe abuses, some of whom the AHRC has met, he has received no counseling
or other forms of treatment for his psychological condition.

Accompanying these persons’ need for rehabilitation are other material needs
for redress, not just in terms of compensation for long periods of incarceration
and abuses suffered at the hands of state officials, but also in terms of ongoing
basic needs for the survivors and their families. Many cannot find any
employment, even if they have skills, whether due to their psychological and
physical ailments, or because they have a criminal record or a past that makes
employers unwilling to offer them jobs, or for whatever other reasons. Some
have reportedly become homeless, some have had family breakdowns; others are
seeking further educational opportunities, but lack the income to pay for new
training. None of these difficulties are unique to survivors of torture and other
forms of gross abuses in Burma, but to date the AHRC is not aware of any
initiatives from either the government or civil society to address these needs.

Conclusion

The features of the current human rights situation in Burma described in
this report are not a cause for pessimism or negativity, but they do serve to
caution and remind us of the common sense understanding of real conditions
that people living in Burma have, and the need for individuals and agencies
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coming from outside—particularly for us as human rights defenders—to refer
constantly back to that commonsense understanding.

The Asian Human Rights Commission has, for almost a decade now, been
working on these issues intensively, and has consistently and realistically drawn
attention to the fact that a major obstacle to the protection of human rights
in Burma is the institutionalisation of abusive practices developed and refined
over decades of dictatorship. As political, economic, and social conditions have
begun to change under the new semi-elected legislature, what has become
increasingly obvious is that the institutions showing the greatest resistance to
change are those of the judiciary and law enforcement.

Within the last year, a growing number of organisations and concerned
individuals working in a range of fields have chorused calls to make judicial
and legal reform a top priority. Although these calls are very welcome, and
although the growing interest of people and agencies from a variety of
backgrounds in the work of the legal system is a prerequisite for the major
reform that the system requires, much of the current discussion lacks reflection.
What is little acknowledged in all of this, but what is self evident from cases
passing through the courts like those described in this report, is that not only
are these institutions resistant to change, but also that they are not really being
encouraged to change as some government officials and spokesmen would have
us believe.

The legacy of judicial corruption is today in the foreground of media and
public debate, but the anti-corruption rhetoric that we hear is essentially a
continuation of the same type of rhetoric that successive military and military-
backed regimes iterated for decades. Nor are the proposals that have been
made in the last year to deal with corruption anything new. Most blame and
attention is being placed on judges who take bribes, rather than on the systemic
features of corruption. While judges are scandalized, the participation of all
parties in the legal process in the negotiations and trade in justice, including
arresting police, investigating officers, station clerks, court clerks, court
brokers, prosecutors, bailiffs, bureaucrats and many others in addition to the
judges, and how these people network and negotiate through the offices of
the system attracts inadequate attention. The specialised trade in which they
engage has evolved since the colonial period, and has become extremely refined
in recent decades, to the extent that it has become a parallel system for the
trade of justice, fully integrated into the formal system on which it depends
for its existence. Simply focusing on judges and proposing to introduce more
sanctions to deal with their misdeeds will do nothing to resolve this problem,
and will only make matters worse by further undermining the country’s already
emasculated judiciary.
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People are right to be concerned that, above all, it is the legal system that is
going to impede the possibilities for political and social progress in Burma.
But, we ought not fool ourselves into thinking that the problems of the legal
system are to be solved merely by electoral politics or by tinkering with those
bits and pieces of the system that seem most at odds with popular aspirations.
The problems of Burma’s legal system are products of wider institutional
arrangements of which the system is a part. More creative and wide-ranging
thinking and debate is required about what can be done to address the systemic
obstacles to the rule of law and human rights posed by this system. In fact, the
discussion of what needs to be done about this system has not yet begun in
earnest.
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UNDERPERFORMANCE, NEGLECT, DENIAL*

Introduction

This year, there has been no remarkable improvement in the human rights
scenario in India. On the contrary, the year witnessed widespread human
rights abuses and scandals of corruption of ruinous proportions. This included
scandals in justice and regulatory institutions, and the involvement of political
parties of all shades and forms.” India failed to bring about any commendable
administrative or legislative change that could deter the corrupt.

Governments, state and central, failed to address the urgently necessary and
important reforms required within the law-enforcement mainframe of the
country, the absence of which have rendered these agencies to be one of the
most corrupt, inept, and feared organs of the state. It underlines the fact that
the concept of the rule of law is replaced by a rule by fear in most parts of
India. The Asian Human Rights Commission (AHRC) has documented more
than 48 cases of custodial violence from India this year. In most of these cases,
the state police have been found to be responsible for violating fundamental
human rights of the people, and for shameful brutality practiced upon citizens
in the form of custodial torture and extrajudicial executions.

Despite numerous debates and discussions about a law against torture since
2009, and the passing of a law in the Lok Sabha, the country is yet to finalise
the legislation, or to review the proposed law, as recommended by the
Parliamentary Select Committee that has reviewed the law.”” Missing also is
keen and sincere effort to give effect to the important directives of the Supreme

22 Dr. Nidhi Mitra, Mr. Sachin Jain, and Mr. Avinash Pandey have liberally contributed to the
content of this report.

23 Officials evaded stamp duty in sugar mills auction: Comptroller and Auditor General, Times
of India, 30 April 2012.

24 For further information kindly see www.humanrights.asia/ua

25 Report of the Parliamentary Select Committee on the Prevention of Torture Bill, 2010; as
presented to the Rajya Sabha on 6 December 2010.
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Court in the Prakash Singh case, concerning administrative reforms that need
. . . . .26
to be brought into policing in India.

When the cord that connects the administration, its policies and legislations
ruptures, it fails the justice architecture rendering institutions that are expected
to ensure justice as impediments in fulfilling fundamental human rights
guarantees and freedom. In practical terms, this diminishes the possibility to
obtain redress for human rights violations a perilous uphill task, thereby deeply
damaging the notion of justice.

The failure of justice in India is manifest in various other forms, including
but not limited to, the denial of the fundamental right to food and in the
continuation of entrenched practices of discrimination, most importantly based
on caste practices. Though there is an attempt to redraft the law”” against caste-
based discrimination, even if a new law is passed, its implementation would
depend entirely upon the state policezg, which, as mentioned above, undertake
its mandate with the least professionalism and expertise, and with appalling
resources” . Hence, any new law is destined to fail in fulfilling the constitutional
premise of non-discrimination.

The absence of the rule of law framework also has a direct adverse effect upon
gender equality in India. The high number of violent instances reported from
India against women stands proof to this fact”. Discrimination in all forms is
a manifestation of violence. In a country where the justice apparatus has fallen,
notions of equality and fair trial have no place.

Concerning the question of right to food, an equally appalling condition
persists in India. Various reasons, inter alia corruption within the Public Food
Distribution System (PDS); caste and other forms of discrimination; national
as well as state policies that systematically deprive livelihood options to the
rural communities - most importantly to the scheduled tribes - and the overall

26 Prakash Singh and Others (Petitioner) against Union of India and others (Respondents),
Supreme Court of India, Writ Petition 310/1996 decided on 22 September 2006.

27 The Scheduled Castes and Tribes (Prevention of Atrocities) Act, 1989 was enacted by the
Parliament of India (Act 33 of 1989), to prevent atrocities against scheduled castes and
scheduled tribes. The Act is popularly known as POA, the SC/ST Act, the Prevention of
Atrocities Act, or simply the Atrocities Act.

28 INDIA: Caste-based discrimination against ‘untouchable’ Ahirwar in Madhya Pradesh;
AHRC-UAC-091-2012.

29 Fact Sheet, 20 years of SC & ST (POA) Acts, 1989, and Rules, 1995 in Madhya Pradesh,
available at http://openspace.org.in/files/MP%20Fact%20Sheet.pdf; accessed on 30 March
2013.

30 How they fool us, the outraged; Subramaniam Vincent; India Together, 21 December 2012.
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national policy of blind development - ignoring rural livelihood capacities,
options, and alternatives - renders India one of the most impoverished nations
of the world in terms of the millions of children and adults suffering from acute
malnutrition.”

Malnutrition is more common in India than in Sub-Saharan Africa®. One in

every three malnourished child in the world lives in India; and nearly every
. . . .. 3

second Indian child under the age of five suffers from chronic malnutrition™.

Such malnutrition contrasts starkly with the fact that India is not a poor and
impoverished country that lacks financial and intellectual resources to address
these issues®. Yet, while millions of Indians face massive extent of human rights
abuses, the country is exploding with the expansion of the upper and affluent
middle-class population™. This is because within the country’s policy intellect
there is an intentionally maintained air of criminal neglect and lack of care
and concern for the plight of millions of people. Sixty percent of the country’s
population, as of 2012, is left to fend for themselves by their government‘%.
But almost one third of the country’s population of more than 1.1 billion
continues to live below the poverty line, and a large proportion of poor people
live in rural areas. Poverty remains a chronic condition for around 30 percent
of India’s rural population.

Yet, those who critique the government and its policies face immediate adverse
reactions from the government”. Despite being a proclaimed democracy, India
ranks very low in democracy indices, most importantly in those concerning
media freedom. Reporters Without Borders ranks India 131st in the world
in terms in their Press Freedom Index, falling from 80 where it was 11 years

8 e - . .
algo.3 Opver the past five years, stifling the whistleblower has become a norm in
India.”

31 UNICEF India report, 2012.

32 Malnutrition is more common in India than in Sub-Saharan Africa; UNICEFE, www.unicef.
org/india/children_2356.htm.

33 Malnutrition stunting growth in Indian children, India Today, 8 October 2012.

34 India is the third most powerful country in terms of Purchase Power Parity with US $
4,710.807 billion, next only to the US and China.

35 India’s middle class population to touch 267 million in five years; Economic Times, 6
February 2011.

36 Rural poverty in India; Rural Poverty Portal, IFAD; www.ruralpovertyportal.org/country/
home/tags/india

37 For more information, see the case of the Members of Samaj Chetna Adhikar Manch;
AHRC, 8 March 2013

38 Press Freedom Index 2011/2012, Reporters Without Borders, 26 March 2012.
39 INDIA: Stifle not the whistleblower, AHRC-STM-211-2010
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It is in this larger picture that this year’s annual report by the AHRC places its
topics of focus.

Custodial Torture & Institutional Bliss

This year also, the International Day in Support of Victims of Torture was
celebrated on June 26. Ironically, it was also on the same day the government
of Kerala reinstated nine police officers to office, withdrawing their earlier
suspension from service for suspected involvement in an infamous case
of custodial torture and murder. The case is still under investigation by
the Central Bureau of Investigation (CBI). The Sampath murder case™ is
infamous for the death of an investigating CBI officer, Mr P. G. Haridath, who
allegedly committed suicide on 15 March 2012. His suicide note, accused the
state police and a judicial magistrate of illegally attempting to influence the
investigation. These allegations are yet to be properly investigated.

Sampath died in police custody. An autopsy revealed 64 ante-mortem injuries.
The state government suspended police officers accused of torturing Sampath
in custody and killing him. The reinstatement of these same officers, which
permits those implicated in and not fully exonerated of, the murder back
into active service, is highly distressing. Yet, this is the maximum punishment
a police officer could expect to receive, if the officer is accused of custodial
violence, including murder. Impartial investigation, trial and conviction
of officers engaged in crimes like torture or of causing custodial death are
exceptionally rare in India.

Deaths in police custody due to torture are not new or rare occurrences in
India. The Supreme Court of India, on several occasions, has denounced this
physical and psychological abuse, ordering the government to take concrete
action to prevent such barbarous and criminal acts in its own law enforcement
agencies. In the landmark judgement, Raghubir Singh (petitioner) against the
State of Haryana (respondent), the Court held that

“We are deeply disturbed by the diabolical recurrence of police torture resulting
in a terrible scar in the minds of common citizens, that their lives and liberty
are under a new peril when the guardians of the law gore human rights to
death. The vulnerability of human rights assumes a traumatic, torturesome
poignancy when violent violation is perpetrated by the police. ..

40 Sampath murder case: Court returns CBI charge sheet again, Indian Express, 20 October
2012.
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whose function is to protect the citizen and not to commit gruesome offences
against them as has happened in this case. Police lock-up, if reports in
newspapers have a streak of credence, are becoming more and more awesome
cells. This development is disastrous to our human rights awareness and
humanist constitutional order. ..

The State, at the highest administrative and political levels, we hope, will
organise special strategies to prevent and punish brutality by police. Otherwise,
the credibility of the rule of law in our Republic vis-a-vis the people of the

. . »i
country will deteriorate...” "'

In a similar case, Kishore Singh (petitioner) against State of Rajasthan
(respondent), the Court said “[n]othing is more cowardly and unconscionable
than a person in police custody being beaten up and nothing inflicts deeper
wound on our constitutional culture than a state official running berserk

regardless of human rights”.42

Three decades since, the conditions in custody have not improved, and the
practice of torture continues. The Prevention of Torture Bill, 2010 is grossly
inadequate. The Parliamentary Select Committee that reviewed the proposed
law has suggested comprehensive revisions to the Bill; these recommendations
are yet to be considered by the government. In the meanwhile, the practice of
torture continues unabated.

The AHRC has documented more than 400 cases from India in the past
eight years that collectively show consistent and widespread use of torture to
intimidate persons in custody and to extract information or confession. All
police stations in the country practice this crude and unscientific method
of interrogation and punishment. Most police officers believe that torturing
suspects is a legal and morally acceptable means to investigate crime. The
police training provided to new recruits does not categorically instruct cadets
to abstain from use of violence as a means to investigation; rather, the training
endorses and promotes the practice of torture. The Government of India
does not have data concerning the number of officers who routinely resort to
torture and under what circumstances such abuse occurs. Because torture is not
recognised as a crime, measures toward eliminating such horrifying practices
have not been discussed or prioritised.

41 All India Reporter, 1980, Supreme Court 1087.
42 All India Reporter, 1981, Supreme Court 625.
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The yawning chasm between the vast numbers of cases registered against
perpetrators and the extremely low actual number of investigations,
prosecutions, and convictions indicate how politicians and other power holders
in India have managed to trivialise and sideline the entire issue. According to
the information made available to the AHRC, in only 18 cases nationwide were
police officers guilty of cruel, inhuman, and degrading treatment acted against.
Even in these cases, action was limited mostly to temporary suspension from
service. Subsequent reinstatement negated whatever punitive effect the sentence
or disciplinary action was supposed to serve - this pattern has repeated itself in
the Sampath murder case.

It is against this desperately hopeless backdrop that this year on 26 June India
observed the International Day in Support of Victims of Torture. Mr Salman
Khurshid, the Union Minister for Law and Justice, who attended a conference
in New Delhi on 26 June 2012 to mark the day, stated that he had no
information concerning the status of the proposed law against torture.”’ This
year’s theme spoke of the right of survivors to rehabilitation, yet nowhere in
India, where torture is endemic, has there been an improvement in the services
or facilities dedicated to the recovery and rehabilitation of torture victims, most
of whom suffer psychologically, emotionally, physically and financially from the
traumatic experience.

But for the reporting of a few select activities by some human rights and social
activist organisations, India’s media neglected the international event altogether.
This apathy or self-censorship on part of the media bodes ill for the future of
human rights work and for the countless communities and individuals who
have fallen prey to mindless, arbitrary, and crippling violence. India has yet a
long way to go towards acknowledging torture as a crime that cannot and must
not be condoned, tolerated, or justified by any civilised society.

India must recognise that torture is tyranny. India must realise that torture
occurs in the dark places sans constitution, culture, civilisation, law, and every
moral principle. India must realise torture is a practice sans humanity.

With the practice of torture rampant within the overall culture of impunity in
India, justice against torture has become a near impossibility. This is reflected
in the conduct of law enforcement agencies in their shocking disregard to law
of how brutal and inhumane the institution has become in India. The case of
Sanjit Mondal is an example.*

43 India is committed against criminalising torture, Indian Express, 26 June 2012.

44 INDIA: INDIA: BSF bludgeoned a boy, then shot him, AHRC-UAC-089-2012.
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On 15 April 2011, Sanjit had been watering the field for kharif cultivation in
preparation for sowing jute. Six uniformed Border Security Force (BSF) jawans
from the Harudanga Mini Camp suddenly set upon him and began beating
him with the butts of their rifles. All six had been carrying firearms at the time
of the incident. Sanjit fell to the ground due to the force of the sudden attack
and bashing. The BSF personnel turned to kicking his chest with boot-clad
feet. When Sanjit’s family heard about the savage beating Sanjit was enduring at
the hands of the BSF personnel, his uncle, Mr Bisnupada Mondal, Mr Bikash
Mondal (son of Mr Binay Mondal), Mr Madhu Mondal and other residents of
Char Durgapur Village, Harudanga Post Office, rushed to the spot and found
Sanjit writhing in pain as the BSF jawans continued their vicious attack. The
witnesses protested the abuse and requested that the BSF personnel stop the
beating, upon which the personnel hurled humiliating verbal abuse at them.
The BSF personnel then made as if to leave the victim and moved a few yards
off, but then turned and fired upon Sanjit. Family members and eyewitnesses
believe this was intended to kill Sanjit.

This case, however, did not result in any further investigation or prosecution
of the accused officers. This is not only due to the lack of any further action by
the local police against the BSE, but also due to the law on BSF that prevents
any such civilian action.

The BSF Act and its Rules” regulate the conduct of the BSE Section 41 (f)
of the Act mandates that a BSF officer who commits any offence against the
property or person of any inhabitant of, or resident in, the country in which
he is serving, to be punished with seven years of imprisonment. The Indian
Penal Code of 1860 provides punishment for voluntarily causing hurt or
injuries to a person. Section 326 of the Code prescribes punishment by way of
imprisonment for a term of ten years to a person who voluntarily causes hurt
by dangerous weapons or means. In addition, Article 21 of the Constitution
guarantees protection of life and personal liberty of every citizen. There is,
however, an obvious lack of discipline and commitment to duty, as well as
a culture of violence and impunity, within the BSE. This case once again
illustrates how the BSF operates, and is permitted to operate, with impunity
and in utter defiance of these three legal documents.

The AHRC has documented substantial number of BSF atrocities in India over
the years. AHRC has reported in detail over 800 cases of custodial violence
committed by the BSF over the past eight years and have called for action on
the part of the Indian authorities. The AHRC has noted the absolute impunity

45 Border Security Act, 1968 and its Rules 1969.
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with which the BSF acts, a fact evident by the lack of disciplinary action
taken against their criminal offences by the relevant BSF superiors and police
personnel.

Critically, many of these cases reveal a troubling unresponsiveness, and
sometimes complicity, in parts of the legal system to patent injustices
committed against individuals by the BSE. Not only is the legitimacy and
integrity of the Indian justice system threatened, but so is its border and
national security.

Sanjit has, as a human being, a right to life, liberty, and personal security
(Universal Declaration of Human Rights (UDHR) and International Covenant
on Civil and Political Rights, Article 6 (1), 7, 9 and 10)46. He had additional
rights as a vulnerable minor to extra protection by the state””. Sanjit further had
a right to move freely within the borders of his own country™. The BSF jawans
who had so cruelly beaten Sanjit and his siblings obviously did not perceive the
boys as born free and equal to them in dignity and rights®. The BSF jawans
were also obviously lacking in reason and conscience and had not acted towards
the minors as the law warranted them.

In states like Manipur, other paramilitary units like the Assam Rifles violates
law with their blithely committed atrocities and cower like criminals behind
the patently unjust and draconian Armed Forces (Special Powers) Act, 1958,
passed 11 September 1958, by both houses of parliament in India, which
accords Armed Forces in “disturbed areas” the ability to act with complete
unaccountability. The forces are permitted to use force “as [the officer] may
consider necessary”, to destroy any fortified position or shelter likely to be used
for training armed volunteers / gangs and to arrest and search without warrant.
These terms violate the letter and spirit of international law, which demands
the unconditional protection of every human being’s fundamental rights.

Even then, the Act attempts, if weakly, to institute some safeguards — the armed
forces are compelled to work in cooperation with the district administration
and not as an independent body, for instance. The Forces are required give
“due warning” before firing (which they rarely, if ever, give). Arrested persons
are to be handed over to the Officer-in-Charge of the nearest police station

46 These international norms are binding to India, being a member of the UN and as a country
having ratified the ICCPR.

47 India ratified the Convention on the Rights of the Child in 1992.

48 UDHR Article 13(1).

49 UDHR Article 1.
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immediately. Yet problems arise when the intent was never to arrest but to
assault and kill, when BSF personnel act irresponsibly and refuse to coordinate
with provincial authorities and behave, in essence, as an “independent body”
and law unto itself.

The BSF promise border security, self-restraint in the use of lethal weapons,
fewer unnecessary deaths - which are empty promises. The organisation brings
instead the gradual corruption of already weak policing systems, increased
lawlessness, and an environment of palpable fear that reeks of oppression, past
feudalism, and neo-colonial structures in contemporary Indian society. The
BSF beast is injustice manifest that has firmly embedded itself in institutions
originally construed as bulwarks against such. It is a beast that ought to be
quickly rehabilitated — or permanently put down.

The Kotteguda shooting incident of Bijapur district in Chhattisgarh state is
another example to the brute force used by the Indian police while engaged in
active duty.”® Ninety-six hours after the Central Reserve Police Force (CRPF)
firing in Kotteguda panchayat of Bijapur district in Chhattisgarh state, the
union government, and the state government of Chhattisgarh defending the
incident, found excuses to justify the police action that killed twenty villagers,
of which at least five are children.

The firing occurred on 30 June, when the CRPF, allegedly acting upon
intelligence inputs from the state police, fired upon a gathering of villagers in
Kotteguda. It is reported that unknown gunmen first fired upon the CRPE,
which perhaps explains injuries sustained by six police officers who participated
in the action. It is also alleged that the injuries the police officers suffered are
from friendly fires. It is reported that the police officers camped in the village
after the incident, molested women and children, and pillaged the village.

An inquiry was ordered into the incident. However, there is no guarantee that
it would be independent. Given the numerous experiences from the past, it
could hardly be an independent inquiry, and more likely the government is
whitewashing of the event. To start with, the CRPF, the Union Home Minister
and the Chief Minister of the state claimed that of the 20 persons dead, at least
four are Maoists and that the Maoists have been holding villagers as human
shields for their gathering.

The incident raises several questions. Assuming the claim that out of the 20
q g
persons killed, it is true that four are Maoists, how would it justify the murder

50 Villagers bury their dead as Maoists & forces trade charges, The Hindu, 1 July 2012.
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of 16 innocent persons, including children? What law allows the extrajudicial
execution of suspected criminals, some of whom were minors, without trial?
The banality with which the incident is explained-off by the CRPF and the
government is such that one feels sick at the blatant negation of basic norms
of justice during police actions, let alone police appropriating the roles of the
complainant, investigator, prosecutor, and adjudicator. What proof exists that
the persons murdered, as alleged, are Maoists? If the criminal charges against
those alleged to be the Maoists is what is considered as proof warranting
punishment, wouldnt that negate constitutional guarantees as to presumption
of innocence, silence, and the right to fair trial?

If the allegations by the CRPF and the government were true, that the Maoists
are using villagers as human shields, wouldnt that call for the state’s armed
forces to take extraordinary precautions during operations that they would
not hurt civilians while combating armed militants. The statement reportedly
made by a CRPF officer who failed to identify his name but has spoken to
the media immediately after the incident, that “the CRPF could have razed
the village down with grenades and mortars” and that they did not do so to
prevent casualties of innocent villagers in fact suggests the lack of appreciation
of responsibilities during combat by the armed units of the state - that such
an event could be considered as crimes against humanity - and further, the
shocking sense of triviality among officers to loss of human lives during field
operations. It shows the absence of direction and commitment to protect
people and property, and, in essence, the loss of legitimate purpose in field
operations.

Similar absence of responsibility, most importantly concerning accountability
for the lives lost is visible from the statements made by the Union Home
Minister and the chief of the CRPE, Mr. K. Vijay Kumar. Both the Minister
and Kumar have stated that of the persons killed, four were definitely
Maoists. Without any verification, how could they so conclude? What proof
do they have to make such a statement? Was there a DNA or other medical
examination conducted to verify the identities of these persons? Even basic legal
requirements like undertaking an autopsy examination of the deceased has not
been reportedly complied with.

Is there any proof to show that those killed were in fact shot dead in an armed
combat or was it the execution of a dreadful policy to shoot to kill, involving
the highest offices of the country? Would the minister and Kumar assume
command responsibility if the entire incident was the result of mistaken
information followed by arbitrary and insensitive action undertaken with the
cover of impunity?
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The only explanation Kumar has offered so far is that “he was so informed by
his officers” that at least four persons killed out of the 20 are Maoists. Kumar
iterated that his men were following ‘standard operating procedures’ and have
observed all operational safeguards.

Considering the incongruence between the casualty and the alleged target
achieved, should there be one, perhaps it is time to undertake a thorough
review of these ‘standard’ procedures. Or does the incident underscore the fact
that many officers deputed for anti-Maoist operations in fact are petrified about
the fatalities in ambushes that the force has suffered repeatedly and are willing
to shoot to kill any stranger they come across?

Equally despicable is the role, played by most of the electronic media in India
that have justified the incident. Most television stations have repeatedly aired
misinformation, asserting that the incident is in fact a combat operation
wherein those killed are Maoists, that they were armed and are using villagers as
human shields. These stations are broadcasting stock shots of militant training
camps and pictures of armed guerrillas, without any verificiation that the
pictures are indeed what they are represented to be. There is a clear difference
between what has been reported in the print and electronic media. While many
print media published reasonably balanced reports about the incident with
pictures of villagers having suffered blunt trauma injuries, clearly indicating
assault and torture, electronic media has largely been on an overdrive to justify
the incident.

This media have fallen to the bottom of the pit of irresponsibility and lack
of independence, and are biased. Their nepotism was exposed when they
called civil society groups “Maoist sympathisers”, referring to those speaking
against the brute and arbitrary force of the state agencies. They have evidently
disconnected themselves from the larger civil society in the country, exposing
their lack of morale and understanding of what amounts to civil society.

The distinguishable and despicable tone of reporting the event appears to
connote that ‘the villagers must be punished’ for harbouring Maoists. The
concept of collective, arbitrary, and disproportionate punishment rhymes well
with deep-rooted practices of caste-based discrimination, an elemental character
of many dominant caste individuals in India, of which many dominate
the country’s media. The pattern and timing during which false reports are
repeatedly broadcast, proves that an alarming section of the country’s media
have reduced themselves to be spokespersons of the government. These entities
cannot be referred to as ‘the media. A more fitting description would be to
refer to them as government spokespersons.
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The inquiry ordered into the incident is inadequate and definitely lacks
transparency. The assumption that if a magistrate undertakes the inquiry,
it would be independent is plain wrong. Or is it a fact that the government
is aware, but would not want to bother, since all that it wants is a ‘clean-up
operation’? Additionally, the inquiring officer does not have any acceptable
experience in working with communities in extreme trauma. In fact,
such expertise should not be expected from an inquiring officer, but from
professional psychologists, who are not included in the inquiry team.

The villagers who are traumatised by the event would not be in a state of mind
to speak about the incident at the moment. It requires a thorough psychological
approach, guarantying confidentiality and assurances that they are safe to
depose before an inquiring agency. At the moment there is nothing to suggest
that any of them would depose about the incident, given that they are caught
between state and anti-state forces, fighting at each other, and in the process
punishing the villagers in all conceivable means. In such an environment, the
inquiry ordered without considering any of the above issues is nothing more
than a sham.

No doubt, the Indian state is engaged in an internal armed conflict. Yet the
government is in no mood to first accept that the conflict, to a considerable
extent, is of its own making and that anti-state actors like the Maoists are
merely exploiting each one of the state’s numerous failures.

Murdering civilians, pillaging villages at random, and sexually abusing women
and children are definitely not the manner in which the state could ensure
security to the life and property of its people. Unfortunately, the Indian state is
in a mode of continued denial that the apathy it has shown thus far to human
concerns of Indians living in the remotest corners of the country has distanced
a substantial proportion of the country’s population from their government.

The Indian state has lost the trust of its people, most importantly of the original
inhabitants of the land, who are neglected, exploited and punished before and
after 1947. Murder, molestation of women, and pillage, as it is reported to have
happened at Kotteguda is no way to gain it. At the very minimum, those who
have lost their dear ones in the firing deserve an unconditional apology from
the government. However, such things only matter to a government that cares
for its people, a concept alien to Indian administration, where responsibility has
always been the casualty of administration.

The then Union Home Minister, Mr. P. Chidambaram, said that he is “deeply
sorry” for the death of any innocent person during the Central Reserve Police
Force (CRPF) firing at Kotteguda panchayat of Bijapur district in Chhattisgarh
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state. Chidambaram qualified his apology however by saying that “... if any
girl, or boy or man or woman not involved with the Maoists at all has been
killed, I can only be deeply sorry”. The qualifier exposes the shallowness of the
minister’s apology, and worse is the clarity the minister demonstrably lacks as to
his responsibility to the nation, its people and in upholding the rule of law.

The statement is the depiction of an alarming scenario, of the enlargement in
the scope of arbitrary punishment, a self-assumed state right that could now
prevail even in the absence of proof of guilt. The “sorry if” position justifies the
shocking mutation in the principle of the state’s unqualified responsibility to
conclusively prove guilt, into that of the right to punish based on assumptions,
proposed in India a decade ago by the infamous Malimath Committee.”
This conjectural metamorphosis in state responsibility vitally negates crucial
concepts of justice and fair trial and pitches justice institutions to undergo a
change in their original engagement architecture through practices and not by
the written writ of a legitimate parliament.

Six days after the Kotteguda incident, if the minister was still left to guess the
details of the persons killed, perhaps he should have demitted office or at the
very least got someone to serve at his office who could brief the minister with
facts and figures of incidents concerning national security, particularly when
the incident upon which the minister is called upon to assume immediate
responsibility is bad enough to be quoted as yet another national shame. If the
minister is still uncertain about the background of the persons who lost lives
in the incident, does it not contradict the alleged certainty of the assumption
upon which the CRPF acted?

The CRPF firing of June 29th is not an incident that could be written off
with an apology. Lives the state is bound to protect at all costs have been lost.
Had it happened in any state civilised enough to consider human lives as most
precious it would have brought down the government and persons responsible
for the incident would have been investigated and punished. Or was the
minister suggesting that there are dispensable souls in India, in this case, the
tribal community?

The Kotteguda incident was not the home ministry’s family fun fair, where
unintended feelings of hurt could be excused-off with friendly apologies. If
the same principle is applied in the Mumbai attack case, the accused, Mr.
Mohammed Ajmal Amir Kasab, could be set free should he issue a statement of
apology. Legal principles apply equally to suspects, irrespective of the person’s

51 Recommendations of the Malimath Committee on reforms of Criminal Justice System.
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background. Being a state agent or a minister only increases the gravity of
responsibility, a legal and moral principle apparently lacking appreciation at
the home ministry, though the concept has been around before Prof. Michael
Walzer’s classic, just and Unjust Wars.

The Kotteguda firing is far more serious than seeking, and if possible obtaining,
explanations. What is required is proper investigation about what has happened
and what led to the killing of villagers, including children. It is not an option
that the government ‘may’ consider, but a constitutional mandate it must
comply. That will require an independent agency investigating the incident.
Instead, an irresponsible statement, such as the conditional apology offered, is
in fact an insult upon the people and the families that are grieving their dead.
Worse still is the blanket defence the minister offered to the CRPF when he
said “...CRPF chief has said he has nothing to hide, nothing to fear... I do not
think any central force has been so transparent ...”

Indeed, with an assurance like this the CRPF would not have anything to be
afraid of. The officers need to be concerned only when there is the possibility
of an independent investigation about the incident. It is a mandatory legal
requirement that every case of death in encounter must be investigated. It is not
a concession. Had there been even just a 10 percent possibility for independent
criminal investigations in India, a substantial number of state officers in the
country would have been in prison by now.

Additionally, if the CRPF is the most transparent force in the country, does it
imply that others are not? Can the country afford such a proposition, given the
number of other armed units of the Indian state engaged in active field duty,
like the Border Security Force and the Assam Rifles deployed in the northeast
and in Jammu and Kashmir, where these forces are already infamous for crimes
they commit with impunity? Now that the minister has admitted guilt, would
there be any action to fasten accountability upon these forces? Such actions
could bring down drastically the number of extrajudicial executions reported
from India, and will certainly add value to the call to people living in these
regions to join the so-called national mainstream.

The country’s agencies are ill-equipped, morally and technically, to undertake
quality criminal investigation. Had it been otherwise, there would not have
been wide-spread atrocities committed against the tribal and rural communities
in India, one of the reasons why militant groups have become rooted in remote
regions, to the peril of the people and the country.

In fact, improving the capacity and quality of criminal investigation has never
been a priority for any government, state or central since independence. Sixty-
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five years of independent existence has only seen the deterioration of the entire
justice apparatus in India, from where the British left, of what they constituted
as procedures to administer a colony, an act that fundamentally lacked moral
and legal legitimacy.

The honesty of the minister’s apology would be tested in the actions that follow
in the coming days. If the minister is serious when he said that the ministry is
considering a thorough review of the standard operating procedures of agencies
like the CRPE it must be also based upon scientific and legal findings that
would follow from independent investigations into incidents like Kotteguda.

To effect this the government has done nothing so far. The scene of crime was
contaminated even before an inquiry was ordered. The government was not
even able to identify the kind of weapons used, or whether there been a firing
against the CRPF other than unsubstantiated statements by police officers, who
said they were fired upon by muzzleloaders and 303 rifles. No ballistic expert
has visited the scene to ascertain if there were shots fired against the police
officers, from where such shots were fired, and what weapons were used.

Assumption is not scientific criminal investigation. Unfortunately, in the
absence of will and the lack of expertise of state agencies, the conclusions in
the inquiry ordered into the incident were mostly assumptions based on sheer
guesswork. There are reports that the injuries sustained by the police officers in
the incident are from friendly fire and from officers falling into pits due to their
lack of proper knowledge of the terrain in which they were deployed.

The apology Chidambaram offered is no reflection of residual guilt. If it is
not to be considered a hollow attempt to explain away the blatant negation
of absolute non-combatant immunity, credible and transparent actions must
follow. The minister and the CRPF that he commands should fear such actions.
It is a legal constraint that the minister, his CRPF chief and other officers,
down to the constable on the ground, must be subjected to. That responsibility
cannot be washed-off by an apology, since none who lost their dear ones would
give it more value than a spent cartridge.

The extent to which the country’s justice apparatus has failed is most visible in
the infamous Gujarat Riot cases. The statement by Gujarat’s Director General
of Police (Acting), Mr. Chittaranjan Singh, immediately after the conviction
in the Ode riot case’’, ‘that the conviction is a lesson for the critics of the state
police as well as the state’s judiciary’, is disgusting, to say the least. A statement

52 Nine convicted in 2002 Ode riot case, The Hindu, 4 May 2012
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will not absolve the police and the state’s administration of their responsibility
from preventing the riot, and further contributing to it. The 2002 riot will
remain a deep scar on the psyche of the nation; just as other orchestrated
communal violence that Indians have been forced to live with.

Chittaranjan certainly will not require someone to remind him that one of the
alleged triggers for the Ode riot that burned 24 people alive in two separate
incidents is the death of minor Nishith in the police firing on March 1, 2002.
In fact, Chittaranjan’s statement is part of an elaborate and pretentious state
act of whitewashing the past, which ironically right now reads well with the
officer’s current designation, Acting DGP!

Referring to those who have criticised the judiciary, the state police, and the
administration for their despicable role in the state-sponsored riot and handling
of the post riot scenario, as ‘impediments in the process of