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Foreword

In this following report the Asian Human Rights Commission (AHRC) provides
information and analysis about the human rights issues it has documented in 2009.
The AHRC is a regional human rights organisation based in Hong Kong. The report
contains chapters on each of the following countries: Bangladesh, Burma, India,
Indonesia, Nepal, Pakistan, the Philippines, South Korea, Sri Lanka and Thailand.

The AHRC documents a range of grave violations in the countries in which it
works. These include such serious violations as arbitrary arrests and detentions, force
disappearances, torture, extra-judicial killings, rapes and other forms of violence against
women, unfair trials, religious and caste-based discrimination, as well as corruption and
violations of the rights to adequate housing and food.

While the types of violation and the manner in which they are perpetrated can vary from
country to country, many grave and widespread human rights violations are typically
carried out with impunity. While the laws in place to protect human rights may vary,
as do the institutions of the rule of law and the governments’ levels of ratifications of
international legal instruments, the problem of impunity is witnessed throughout the
region, often presenting very similar characteristics. Violations committed by State-agents
are rarely investigated, and even less frequently lead to any prosecution or repercussions
for those responsible. Independent bodies that can launch investigations leading to
effective prosecutions are sorely lacking in most of the region’s countries, as are effective
witness protection systems and judiciaries that are competent and beyond political
interference. This is not just the case in countries under the control of brutal military
regimes, such as Burma, but is also the case in countries supposed to be governed by
democracy, such as India.

2009 witnessed numerous serious flashpoints in the region, including the continuing
deterioration of security and human rights in Pakistan and the violent end-game of the
conflict in Sri Lanka and the government’s subsequent crackdown on independent voices.
Even in South Korea, which has in the recent passed been considered a positive example
of the development of protection of human rights in the region, the AHRC has witnessed
several set-backs concerning the key freedoms of expression, association and assembly. In
late 2009, the Philippines was the scene of the world’s worst single incident of killing of
journalists.
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While the above are amongst the most noteworthy events, the AHRC has documented
many individual cases of abuse that together present a dire picture in all of the countries
in this report:

In the chapter on Bangladesh, the situation following the recent state of emergency that
critically undermined human rights is analysed. The report looks into numerous issues,
including the high number of ongoing extra-judicial killings, impunity, the prevalence
of torture, violations of women’s rights, as well as an in-depth look at the effect that
corruption and political intervention have in perverting the course of justice.

In Burma, the problem of the lack of any form of independent judiciary is highlighted.
The report illustrates the fact that the judiciary is not functioning to protect human
rights, due to the thorough demolition of its independence, from top to bottom, over a
period of decades. This is now the case to the extent that the notion of an independent
judge upon which international debate is premised no longer exists in Burma at all. The
problem of non-independence was brought out most strongly during the year in the
case decided against democracy party leader Daw Aung San Suu Kyi and co-accused in
August, but the report also illustrates how such failings are the norm in the country, by
presenting several other cases.

The chapter on India illustrates failings in the rule of law that undermine the country’s
democratic system and values. Violations include extra-judicial killings, torture, caste-
based discrimination and violations of the right to food.

In Indonesia, the AHRC documented cases of extra-judicial killings and torture, election-
related violence, violations of the right to food, religious discrimination, threats and
attacks against human rights defenders and impunity, and wass particularly concerned by
ongoing violence by the security forces in the province of Papua.

Despite hopes that political developments in Nepal in recent years would bring about
a new era of improved human rights, political infighting, delays in creating a new
constitution and increased insecurity arising from the proliferation of numerous armed
groups, have resulted in 2009 being a year of stasis and frustration. In particular, the
serious issues of torture, forced disappearance, violations of women’s rights and caste-
based discrimination are presented to illustrate the state of rights in Nepal during the year
in question. Addressing impunity through institution-building and effective transitional
justice that ensures accountability in the near term are required if Nepal is to live up to
the promises of a new dawn for the enjoyment of rights.
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The deterioration of security in Pakistan during 2009, as the country became increasingly
engulfed in armed conflict, and the multitude of grave human rights abuses committed
across the country, make this one of the most serious situations in Asia at present. The
report includes analysis of the problems of increasing insecurity arising from terrorism
and military operations, censorship and attacks on the media during military operations,
institutional weaknesses and infighting that is undermining any attempts to protect
human rights, institutional corruption, torture, violence against women, religious
discrimination and attacks on minorities and on human rights defenders.

The chapter on the Philippines highlights the massacre in Maguindanao province and
also shows how victims of a range of human rights violations have limited avenues to seek
justice. The lack of accountability concerning hundreds of extra-judicial killings illustrates
the country’s deep problem of impunity.

The South Korean government’s undermining of human rights in favour of public order is
the focus of the report on this country for 2009. Efforts to undermine the independence
of the judiciary, abuses of powers by the police and prosecution, restrictions on the
freedoms of expression and assembly, and attacks on dissenting voices, including those of
human rights defenders, were all documented during the year, and represent a worrying
trend.

The chapter on Sri Lanka takes an in-depth look at the collapse of the institutions of the
rule of law and the resultant lawlessness that blights the country, permitting impunity for
the many grave violations of human rights that have been perpetrated there. Post-conflict
Sri Lanka remains the scene of grave violations due to the collapse of these institutions,
the dominance of the security apparatus and the zero status of citizens. Dissenting voices
have faced increased reprisals during 2009, giving rise to serious fears about the direction
the country is taking.

Finally, the section on Thailand concentrates on the resurgence in 2009 of regressive anti-
human rights forces and their allies within the government and institutions that should
be protecting human rights, since the military coup in September 2006.

The AHRC would like to thank all those who contributed to this report, including the
AHRC’s partners and sources, as well as the AHRC’s various country desks and the
numerous interns and volunteers who continue to make this work possible.
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On December 10th, as 2009 drew to a close, the AHRC marked International Human
Rights Day by releasing the following statement as well as initial versions of some of
the chapters of this report. The statement, reproduced below, highlights many of the
organisations’ key concerns at that time:

A Statement by the AHRC on the occasion of International Human
Rights Day, December 10, 2009

ASIA: Crisis in Human Rights Protection in Asia -- Bad Policing Systems as a Major
Threat to Human Rights

On the 10th of December Human Rights Day is celebrated the world over. It reminds
us of the adoption of the Universal Declaration of Human Rights in 1948, which
symbolized the start of an era based on a respect for human dignity and on the obligations
of states to protect human rights. But what kind of reminder is this day for people living
in the Asian region? How many of them have seen improvements that would allow them
to participate in such a celebration joyfully?

For the majority of people in Asia human rights remain a promise and a dream; they are
not protected to the extent that they are thought worth celebrating. Instead on this day,
once again, people will air their grievances louder; they will remember the many who
have unnecessarily died because of violence, or because of neglect on the part of their
government to provide them with economic, social and cultural development necessary
to sustain them.

Threats to the Right to Life

When considering widespread poverty, extreme unemployment and the lack of basic
resources available for people to live simply and decently in Asia, these grievances will
be largely related to the right to life. It is this right that remains most under threat, in
the area of civil and political rights, as well as in economic, social and cultural life across
the continent. The more vulnerable sections of society, such as women, children and the
elderly, will have the most to say about this. For most of them, Human Rights Day is
celebrated under grim conditions.

States are yet to demonstrate that they pay anything beyond lip service to the protection
of human rights, and remain preoccupied with the protection of privileges for a particular
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minority. They are proving slow and often unwilling to open to the democratisation
of their societies in a manner that would give people access to basic rights. Instead the
typical Asian state still strongly protects the rights of privileged sections of societies to
engage in exploitation. Various ideological justifications and pretexts are made, and often
they are overtly nationalist. Nationalism has not yet come to mean the protection of
all those living in a particular country, but rather perversely represents certain stronger
sections of society.

The Massacre in Maguindanao

One terrible reminder comes from a recent massacre in Maguindanao, in the Philippines,
in which over fifty seven innocent persons were executed, including thirty journalists,
while on their way to assert their basic democratic rights. It brings to mind many similar
killings that have taken place throughout Asia during this year, perpetrated by state
actors or other powerful sections, often to suppress more powerless sections of their
societies. Besides such mass murders, we receive constant reports of extra-judicial killings,
which appear to be used by governments as a way to deal with problematic individuals.
Governments in Asia have failed to make a clear legal stand against extra-judicial killings,
with punishments rarely resulting from the use of the rule of law mechanism and the
operation of due process, both of which continue to be severely undermined continent-
wide.

Failures in Criminal Justice Systems

A major reason that violations continue, is the failure of the Asian states to develop their
criminal justice systems in terms of universally accepted norms and standards, and on the
basis of human rights and criminal justice principles. Instead they rely on underdeveloped
systems of policing, which themselves rely heavily on the use of brute force to control
populations, rather than the rule of law.

This failure to develop credible systems of policing is the greatest visible sign of states’
neglect of civil and political rights. Torture continues to be a common part of the
investigation process and its legitimisation paves the way for other violations and the
abuse of criminal justice itself, extortion in particular. Police officers enjoy enormous,
unchecked powers, and these are often used to illegally enrich themselves.

A police station here is often simply used as a form of domination by the elites and upper
caste persons, its staff are symbols of caste and not of law. Internal processes within the
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policing system are overly controlled and rarely democratic. A critique of the criminal
justice systems from this point of view is essential if societies are to be democratised and
entrenched inequality within society is to be handled.

By not reforming bad policing systems, no credible mechanisms for complaint are being
developed; complaints cannot easily be filed against anyone in the police force and the
problem self perpetuates. Those who are brave enough to complain against the police
are often exposed to various abuses, sometimes threatened with death. Witnesses are
commonly killed. Thus there is a systemic, sanctioned silencing. This is as helpful for
authoritarian governments as it is for powerful individuals looking to exploit the poor;
arbitrary forms of power are commonly maintained through the misuse of police both
during election times and throughout the year. Opposition political parties across the
continent claim to have been suppressed in the localities by police.

Thus in countries such as China, India, Malaysia, Bangladesh, Nepal, Pakistan, Sri Lanka,
Philippines, Thailand, Burma and Cambodia, the improvement of human rights must
be measured by the extent to which the policing systems are democratised. As long as
policing systems remain as they are, the likelihood of any improvement in human rights
or democratization will remain scant.

Caste-based Discrimination

Systems of extreme caste-based discrimination are still powerful within the Asian
region, particularly in South Asia, where they maintain tight cycles of impoverishment.
While some forms of modernisation have made certain inroads, the undermining of
this system here is still in its initial stages. Economic power is still very much in the
hands of those who control power systems that utilise caste-based discrimination. As
a result free expression and free organisation among the lower castes is systematically
obstructed by traditional elites. This sector uses national resources for its benefit only. The
empowerment of lower caste communities depends upon the unjust practices that have
been built into the very criminal justice systems, to the point of being ingrained. Justice
is currently very often out of reach of the poor.

Women’s Rights

Discrimination against women, particularly those who are underprivileged, remains
deeply entrenched in the very processes of criminal justice in Asia. A woman who
wants to assert her right to equality finds little protection within the criminal justice
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system of her country, where judges remain biased and laws traditionally patriarchal. A
woman’s access to the rule of law is also often blocked by the police force, where gender
sensitisation has yet to take place and where crimes against women are commonly
committed.

Traditional forms of community justice also prevail in many parts of the region, which
mostly involve the assertion of the will of the wealthy sectors of society. This process
controls the rights of women to their property in particular; the roots of most honour
killings dealt with by the AHRC lie in land-grabs. This lack of economic empowerment
and legal access leaves women with little room to fight social inequality, and the cycle
perpetuates.

Starvation, Malnutrition and Hunger

A formidable obstacle for participatory democracy in many Asian states is the prevalence
of starvation, malnutrition and hunger. In India, the largest democracy in the world,
an estimated 27% of its population lives below the poverty line, unable to earn more
than 1USD a day. An equally alarming percentage of people live in similar conditions in
Nepal, Bangladesh, Pakistan, Afghanistan, Philippines and Burma. Those worst affected
by hunger are women and the children, and in particular the girl child. Malnutrition
adversely affects a child’s prospects to learn and poverty prevents parents from sending
their children to school, thereby ruining a generation’s options to participate in whatever
democratic process is available in their country.

Nevertheless little is being done by the governments in these states to ameliorate the
living conditions of the poorest of the poor. The AHRC has reported many cases of
acute malnourishment and hunger this year, particularly from India, where it has most
access to this information. Trusted sources from Burma suggest that the condition is even
worse there, where acute food shortages are not due to natural disasters, but rather the
disastrous failure of the state to manage its resources for the good of its people.

Corruption
Asia harbours many of the world’s corruption dens, where the practice hampers the

meaningful functioning of justice institutions and demoralises the masses. It affects
people’s motivation to push for reforms wherever such space is available.
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Corruption has contributed to economic polarisation in the region, and adversely affects
the majority, yet there have been not active steps to tackle it, except for in a few selected
states. Backslides have been observed, as in South Korea, where the state has increasingly
resorted to the use of force to crackdown on popular descent against corruption and
highhandedness in the government.

Inadequate Funding for the Administration of Justice

One of the major strategies employed by Asian governments to prevent the improvement
of human rights systems and democratisation, is to not adequately fund the institutions
that administrate justice. Investigating and prosecutorial systems are extremely
underfunded across the region. This administratively prevents their independence.
Underfunded police often do not have the personal or institutional resources to deal
with their tasks, and underfunded prosecution systems do not have the qualified or
competent personnel needed for matters of law and justice. By underfunding the
judiciary, governments can be sure that judicial functions will be stunted, and this allows
the executive to exert easy control. The heavy control of justice institutions is a strong
characteristic of the Asian nation.

The Responsibility of the International Human Rights Community

These are the factors that allow human rights violations to flourish in the Asian
environment. The international community has still not adequately grasped the nature
of the problems of rights implementation in this region. It has instead wasted much of
its resources on promoting, for example, national human rights commissions, which are
primarily ombudsman institutions for countries that do not yet have the institutional
foundations to administrate justice. Yet the former cannot function without the latter.
The emphasis must lie in improving policing, prosecutorial systems and judicial systems.
The challenge for the international community is to review its old strategies for human
rights development in countries where the basic rule of law and due process is seriously

flawed.



BANGLADESH

HUMAN RIGHTS HOPES AND DISAPPOINTMENTS
IN POST-EMERGENCY AND POST-ELECTION
BANGLADESH

I. Introduction

After two years suffering under a prolonged state of emergency, which lasted from January
11, 2007 to December 18, 2008, there was hope that the grave and widespread human
rights violations that had plagued the country prior to and during the emergency would
abate. Bangladesh began 2009 with hope for the “change” that had been trumpeted as
an election slogan by the eventual winners of the general election held on December
29, 2008. The slogan emulated that used by now-President Obama in the United States
during elections there.

In this report, the AHRC will present its experience of cases and situations it encountered
in 2009. This does not claim to be an exhaustive review of the situation of human rights
in the country, but will give an opportunity to evaluate whether the early hopes for
change and improvements concerning the protection and enjoyment of human rights

have been fulfilled.

The Bangladesh Awami League led alliance, formed a government on January 6, 2009,
following a landslide election victory, in which it secured 262 seats out of a total of 300
in Parliament. In its election manifest, it had pledged to end corruption and extrajudicial
killings and to bring to justice the perpetrators of extrajudicial killings. The AHRC has
highlighted the serious problem of extra-judicial killings, typically attributable to the
country’s paramilitary Rapid Action Battalion and police forces. Hundreds have been
killed with impunity by State-agents over recent years. The alliance also promised to
establish human rights and rule of law in the manifesto, which it called its “Charter for

Change.”

In this manifesto, it was critical of the corruption that took place during the previous
government led by the Bangladesh Nationalist Party (BNP). These two parties have
dominated Bangladesh’s political system for years. Typically, in the recent past, the party
that finds itself in opposition has championed human rights and decried the abuses by
the ruling party. The party in power grossly misuses its powers to harass and even kill
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members of the opposition, as well as to engage in all manner of corruption. The military
is without doubt the most powerful force in Bangladesh, and successive governments
have to come to arrangements with the military that allows all to profit. Human rights
and justice are sacrificed as a result, notably where it concerns abuses by the military or
the ruling party and its associates. When an opposition party comes to power, it quickly
abandons its pro-human rights rhetoric and becomes the abuser. We shall see whether
this pattern has been continued under the new government in 2009.

In its manifest, the Awami League-led alliance however praised the military-backed
emergency government for its alleged successes without being in any way critical of the
gross abuses of human rights that were committed during the emergency. These include
mass arrests and arbitrary detentions, torture, extra-judicial killings, the suspension of
fundamental rights, as well as efforts to undermine the independence of the judiciary, to
name a new. This double standard presaged the continuation of the bitter rivalry with the
BNP along with subservience to the military, representing the status quo, not change.

Among the five main pledges in the “Charter for Change,” the second concerned “Effective
Action against Corruption,” promising that: “Multi-pronged measures to fight corruption
will be put into place. Powerful people will have to submit wealth statements annually.
Strict measures will be taken to eliminate bribery, extortion, rent-seeking and corruption.
Strong measures will be taken against those having unearned and black money, against
loan defaulters, tender manipulators, and users of muscle power in every stage of state and
society. State or private monopoly will be broken up. Discretionary power of officials will be
curtailed. 1o establish peoples’ right, citizens’ charter will be introduced in every department.
Opportunities for corruption will be eliminated or minimized through widespread
computerization.” '

In reality, by the end of 2009, no policy had been drawn up to eliminate bribery
and other forms of corruption in the country. Instead, the leaders and activists of the
Awami League and its associate organizations, including its student and youth wings,
have reportedly been involved in widespread “tender manipulating” and associated
acts of violence. This manipulation involves the grabbing of contractual businesses for
constructions and supply works using muscle power and political influences. However,
the neither the law-enforcement agencies of the government nor the political parties
themselves have taken any lawful action against the alleged offenders.

The fifth pledge was of particular importance as it concerned the “Establishment of
Good Governance.” It declared that: “Genuine independence and impartiality of the

1 http:/fwww.albd.orglautoalbdfindex.phploption= com_contentcrtask=viewcrid=367c Itemid=1
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judiciary will be ensured. . . Extrajudicial killings will be stopped. The judgment of
the Bangabandhu murder case will be made effective and the retrial of jail killings will
be held. Trial of real criminals responsible for the grenade attack of the 21st August,
2004 through proper investigation will be arranged. Rule of law will be established,
The Human Rights Commission will be strengthened and made effective, and an
Ombudsman will be appointed. Human rights will be strictly enforced. . . Wealth
statement and source of income of the Prime Minister, members of cabinet, Parliament
members and of their family members will be made public every year. Except for some
specific subjects related to the security of the state, Parliament members will be allowed
to express differing opinions. . . Security and rights of religious and ethnic minorities
will be ensured. Courtesy and tolerance will be inculcated in the political culture of the
country. . . In order to provide security to every citizen of the country, police and other
law and order enforcing agencies will be kept above political influence. These forces will
be modernized to meet the demands of the time. Necessary steps will be taken to increase
their remuneration and other welfare facilities including accommodation. . .

Surprisingly, according to Article 70 of the Constitution of Bangladesh, parliamentarians
are not allowed to express views different to those of their parties. If they do so, they lose
their membership in the parliament.

Concerning steps to increase the remuneration of law-enforcement agencies, following
a bloody mutiny within the Bangladesh Rifles, the government increased rationing
provided to the lower-ranked members and non-cadre (commissioned) officers of the

Bangladesh Police in March, 2009.

The Bangladesh Army formed a special commission headed by a two-star General to
review the military’s salary and benefit structures. The commission submitted a report to
the government in May 2009, proposing increases to salaries, before the national fiscal
budget, was announced in parliament in the first ten days of June, which was approved
by the government.

Declaring a plan to bring Bangladesh into the digital age, that it hoped would be
attractive to young voters who represent over 30% of the electorate, the government
made over 60 such pledges. These created public hope for a new era concerning the
ways in which the political parties exercise their power, in how justice functions, in how
corruption could be combated and in how equal opportunities for citizens could be
brought about.

The Judiciary of the country has been ignored in the governmental fiscal budget planning
before June as well as in announcing a new pay scale for the public servants in October.
The country’s National Human Rights Commission (NHRC) has also not been provided
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with adequate resources and manpower. The current government followed the path of the
emergency government by ensuring this newly created institution remains under-strength
and therefore unable to work to its full potential.

Many recommendations and demands have been made by human rights groups,
including the Asian Human Rights Commission, notably calls for the government to:

1. Repeal all the ordinances promulgated by the military-controlled government
during the state of emergency that contradict international human rights norms and
standards, particularly those relating to illegal arrest and arbitrary detention including
restriction of bail;

2. Remove all barriers that prevent the independent functioning of the judiciary, in
particular by removing the executive control over the judiciary by the state;

3. Strengthen the Judicial Service Commission by ensuring its independency and
transparency;

4. Take measures to establish an effective and independent prosecution department,
particularly with fixity of tenure. The recently promulgated Public Attorney Service
Ordinance, 2008 (Ordinance No. 55 of 2008) must not be ratified by the new
parliament;

5. Immediate measures must be taken to ensure the accountability of law enforcement
officers, particularly the police, in order to stop arbitrary arrests and detentions as
well as torture for the purpose of making money;

6. Disband paramilitary forces, notably the Rapid Action Battalion, which has an
appalling record concerning extrajudicial killings;

7. Withdraw draconian laws, such as the Special Power Act, 1974, the Joint Drive
Indemnity Act, 2003 and the Armed Police Battalions (Amendment) Act, 2003;

8. Repeal Article 46 of the Constitution, which has continuously been a source of
abuses by the Executive;

9. Abolish extra-constitutional bodies, in particular the Truth and Accountability
Commission, in compliance with the orders of the Supreme Court of Bangladesh;

10. Establish an effective mechanism to eradicate corruption from public institutions;

11. Strengthen the National Human Rights Commission by expanding its jurisdiction to
ensure enforceability of the Commission’s rulings;

12. Criminalise the practice of torture, in compliance with Bangladesh’s international
treaty obligations resulting from its the ratification of the Convention against Torture.
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In the sections of the report below, the AHRC will present examples of developments and
failures by the government to live up to its pledges and implement the recommendations
that have been made to it.

II. Military pull-out begins from the Chittagong Hill Tracts after
three decades of deployment and abuses

In a positive move, on July, 29 2009, the military Inter Service Public Relations (ISPR)
announced in a media release that the Government of Bangladesh had decided to
withdraw 35 temporary camps, three infantry battalions and an army brigade that were
deployed in the Chittagong Hill Tracts (CHT), in the south-eastern part of the country.

On August 7, a temporary camp housing some 40 Bangladesh Army soldiers was
reportedly closed in Joysenpara under the Mohalchhari upazilla (sub district) of
Khagrachhari district. This is a small but welcome beginning to partial military pullouts.
However, there have been at least five brigades of the armed forces deployed in the CHT
for decades to combat the so-called ethnic and political conflicts that deteriorated in the
mid 1970s, so this remains only a small beginning to the withdrawal. Brigades may range
form between 1,000 and 10,000 soldiers in this context.

A guerilla group named Shanti Bahini, was formed in order to fulfil the demands of the
major ethnic groups in the CHT region. They later turned into the political party known
as Jana Shanghati Samity (JSS) after the CHT Peace Treaty signed on 2 December in
1997. Around 30 Army Camps out of 500 were withdrawn at the beginning of process,
immediately after the peace accord in 1997.

The ethnic groups have accused the armed forces of perpetrating atrocities against
civilians in the area, mostly targeting the ethnic population. They have demanded the
withdrawal of all forces. Allegations of torture, extrajudicial killings, rape and other gross
human rights abuses at the hands of the armed forces had been commonplace since their
deployment. For more than three decades the government brought in a large number of
non-local and non-ethnic people in order to create a so-called balance of population in
the area. There were serious allegations made against the authorities, including the armed
forces, concerning the forced appropriation of lands from ethnic minorities during the
settlement of other ethnic groups. .

The withdrawal of the military is one of the major demands of the ethnic communities
and was recognized by the government as one of the key conditions in the CHT Peace
Treaty. The authorities have correctly assessed that, in the long run, the military presence
in the CHT area did not bring about the needed changes. Almost 12 years after the
signing of the peace treaty, the government has now decided to partially remove the
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military camps from the area. The ethnic groups and human rights organizations
welcomed the decision to pull the military from the area.

However, the problems affecting the CHT are not merely an ethnic or a security problem
and cannot be completely solved by either military action or a decrease in the presence
of the armed forces. A people-friendly solution for the problems must be found. The
government of Bangladesh should form an independent commission. It should probe and
investigate thoroughly the issues involving conflict among the various ethnic groups and
ensure the resolution of land disputes as well as taking action concerning allegations of
violations by the military. The commission should include in their area of investigation
the terms and rights enshrined in the constitution of Bangladesh and the country’s
international obligations, particularly the International Covenant on Civil and Political
Rights (ICCPR), the International Covenant on the Economic, Social and Cultural
Rights (ICESCR) and the Convention Against Torture (CAT) to which Bangladesh is a

party.

lll. Bangladesh’s Universal Periodic Review at the UN Human
Rights Council

On February 3, 2009, Bangladesh’s human rights record was scrutinised as part of the
United Nations Human Rights Council’s Universal Periodic Review (UPR) mechanism,
which conducts reviews of all UN member States in a four-year cycle. The delegation sent
to the UN was headed by Foreign Minister Dr. Dipu Moni, in her first abroad after being
appointed to the Cabinet. Referring to the electoral pledges of her party, the Foreign
Minister declared that the Government of Bangladesh will have “zero tolerance” for extra-
judicial killings. She also announced before the international community that all the
perpetrators of extra-judicial killings would be brought to justice immediately.

Ironically, Mr. Samsel Islam Robin was killed by the police just hours after Foreign
Minister Dipu Moni claimed a policy of zero tolerance for such killings. As of the end
of 2009, no compliant had even been registered and no credible inquiry had taken place
regarding this killing, making a mockery of the Foreign Minister’s promises.

In June, the Human Rights Council adopted the UPR Outcome Report on Bangladesh®
and the government accepted a number of recommendations made by the international
community. Concerning recommendations 10, 20 and 26, Bangladesh has promised to
halt such practices and address the culture of impunity by bringing those responsible to
justice.

2 http://lib.ohchr.org/ HRBodies/UPR/Documents/Session4/BD/A_HRC_11_18 BGD_E.pdf
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The recommendations in question are as follows:

Recommendation number 10: Develop a national human rights programme to give a
new impetus to its commitment and determination to tackle national problems, such as
a culture of impunity, arbitrary and extrajudicial executions and a practice of torture and
degrading treatment (recommended by Mexico).

Recommendation number 20: Address the problems of extrajudicial killings and torture
by security forces and improve prison situations (recommended by the Netherlands).

Recommendation number 26: Take steps to address the culture of impunity for human
rights violations by law enforcement agencies (recommended by Australia); Adopt further
measures to fight impunity for human rights violations, including by law enforcement
officials (recommended by the Czech Republic/EU); Fight impunity and hold all officers
and persons acting on their behalf accountable for acts of torture and harassment of
civilians (recommended by Germany).

AHRCs sister organization ALRC intervened at the time of adoption of the UPR
outcome on Bangladesh during the 10th Session of the UN Human Rights Council.”

However, no functioning complaint mechanisms even existed at the time of the adoption
of the report regarding the practices of extra-judicial killings, torture and other forms
of human rights abuses. The government failed to respond to the ALRC’s intervention,
which called on the government to produce evidence of even a single case in the period of
this review in which a State-agent had been held responsible for torture or extra-judicial
killings. The government was also urged to repeal the “Joint Drive Indemnity Act-2003”
and Article 46 of the Constitution, which continue to provide blanket impunity to State
agents involved in grave violations.

Furthermore, the AHRC regrets that Bangladesh did not accept recommendation number
19 concerning a moratorium on the death penalty.

Concerning recommendations 11 and 25* concerning the independence of the judiciary,
Bangladesh claimed that the judiciary was separated from the executive. However, in
reality, the government amended its Code of Criminal Procedure-1898 in April 2009,’
allowing “Executive Magistrates” to take control of any trial the executive authorities

3 For further details, please see: http:/fwww.abrchk.net/statements/mainfile. php/2009statements/2092/

4 hetp:/llib.ohchr.org/HRBodies/UPR/Documents/Session4/BD/A_HRC_11_18_BGD_Add_1_E.pdf
5 hitp:/fwww.abrchk.net/statements/mainfile. php/2009statements/2054/
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deem fit, which completely obstructs judicial independence in practice.

Also of concern is the fact that Bangladesh has failed to accept the UPR’s recommendation
12, calling for a standing invitation to be issued to all Special Procedures. As a member
of the Human Rights Council, Bangladesh should respect human rights to the highest
possible standard and ensure full cooperation with the Council’s expert mandates, but is
failing to do so and instead is using its membership in the body to protect its reputation,
and not human rights. Despite numerous pending requests for visits by the Council’s
Special Procedures and claims by the government that it is cooperating, there have been
few visits and none in the last five years. Bangladesh was urged in recommendation no.
12 (see below) to ensure the visits of the Special Rapporteurs on extra-judicial executions,
the independence of judges and lawyers, and the freedom of expression as a priority, and
extend invitations to all other mandates, including that concerning torture.

Recommendation number 12: Issue and implement a standing invitation to all special
procedures (Czech Republic/EU); Extend a standing invitation to human rights
mechanisms to visit the country and to support national efforts in these areas (Mexico);
Positively consider the visit requested by the special rapporteur on summary executions

(Brazil).

The ALRC also made similar recommendations to the Human Rights Council in a
statement.’

IV. Lawmakers turn into lawbreakers

Following the formation of the government, the Jatiya Sangsad (National Parliament of
Bangladesh) began its first session on January 25, 2009, after a gap of about 27 months,
resulting from political turmoil and the state of emergency. The resumption of the
Parliament’s work led to hope and expectations from professionals and citizens regarding a
new direction in governance. However, incidents involving some members of Parliament
have cast doubt over such hopes.

Mr. Golam Reza was elected a Member of Parliament from the constituency of south-
western Satkhira, some 400 kilometers from Dhaka. Golam Reza, whose party is part of
the ruling coalition led by the Bangladesh Awami League, was driving to the capital on
the evening of January 24 to attend the inaugural session of the parliament.

Upon arriving at the ferry pier at Daulatdia, on the western banks of the Padma river,
Golam Reza did not want to join the queue of vehicles on the ferry. He tried to jump the

6 http:/fwww.alrc.net/doc/mainfile. phplalrc_st2009/554/
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queue and in doing so caused a minor collision with a Dhaka-bound bus, breaking one of
his jeep’s windowpane.

Golam Reza got out of his jeep, rushed inside the bus and beat the bus driver, Alal
Sheikh, with a shotgun. It is not known whether the gun was licensed or not. Passengers
on the bus and other staff protested against Golam’s Reza action, which led to a minor
protest by people in the vicinity, who pelted Golam Reza with stones.

Local police reportedly rescued Golam Reza and arranged for his safe exit. The bus driver
was taken to a local hospital for medical treatment. Although the officer-in-charge of the
Goalando police station, Rajbari district, registered a case against Golam Reza, which was
published by the local media, no action has been taken against him.

On January 22, several incidents occurred across Bangladesh in which ruling party
lawmakers allegedly rigged votes in the Upzilla Parishad (sub-district council elections).
For example, Abdur Rahman Bodi, the Bangladesh Awami League MP in Cox’s Bazaar
district, assaulted at least three officers at a polling centre for not allowing him to rig
votes in the area. Bodi is still enjoying impunity for his actions.

There have been many other instances of physical assaults by lawmakers of various
political parties in Bangladesh in the past. However, there are no examples where the
government has taken stern action against such persons. Politicians apparently believe
they prove their worth by beating people and public servants. Ironically, these lawmakers
represent their constituency and its people in Parliament.

After these incidents questions about the quality of representatives elected to the
Parliament and other local governing bodies arose. Political parties should ensure that
their members anti-social behaviour of this type and illegal actions, if they are to have any

credibility.

For example, slogans of various political parties are indicators of their intent. Many
political processions in Bangladesh start with slogans such as “Jalo, jalo, agun jalo” -
which literally translates as “light the fire,” but also incited followers to burn those that
oppose them. It is too ambitious to expect such politicians to follow the rule of law. Top
leaders of the country’s political parties should understand this reality. Those who lead
political parties and alliances must be questioned about the concept of the rule of law and
the difference in its application between normal citizens and politicians and other officials
who disregard the law.

When Prime Minister Sheikh Hasina chose Bodi Abdur Rahman as her party’s
representative in the parliamentary election, she associated herself with him politically.
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His actions therefore tarnish her. The fact that no legal action has been taken against him
therefore tarnishes the government. By turning a blind eye to the bad deeds of its own
leaders, the government has lost the moral ground to control similar abuses of power by
civil bureaucrats and other law-enforcement agents in the country, such as the police,
who frequently break laws, abuse their power and indulge in corrupt practices that affect
ordinary citizens.

The traditional practice of ignoring lawless actions by public representatives such as
Golam Reza transmits the message to ordinary citizens that some are above the law thus
undermining the rule of law in Bangladesh.

It is time to rethink the culture of politics in the country. Politicians of the ongoing “Jalo,
jalo culture” can only destroy the infrastructure of the country. This cannot contribute to
the much-needed advancement development of the country in terms of social cohesions,
respect for human rights and economic stability and advancement.

The failure to take legal action against offenders regardless of their political positions and
portfolios will only cause the overall situation in the country to continue to deteriorate,
especially concerning of human rights, as impunity breeds abuse.

In the first session of the Parliament of Bangladesh, its members spoke out against the
former military-controlled emergency government. The parliamentarians demanded the
prosecution of members of the military forces responsible for arresting and detaining
high-ranking politicians, and subjecting them to ill-treatment and torture in custody.

Abdul Jalil, general secretary of the Awami League during the emergency, has demanded a
parliamentary probe into such detentions. He was detained and has cried while describing
the torture he underwent in a detention centre operated by the armed forces. He said
around eight armed men had come to his office, blindfolded him and taken him away in
a waiting car. They identified themselves as members of the Joint Forces, which comprises
and is dominated by the army. Jalil was detained and tortured for five consecutive days.
He was later paroled to allow him to seek treatment abroad, and after returning to
Bangladesh, managed to get bail from the Supreme Court.

Another Member of Parliament, Mahiuddin Khan Alamgir, also described his arrest and
torture in a number of articles, interviews and talk shows. He has declared his intention
to sue the chairman of the Anti-Corruption Commission, Lt. Gen. Hassan Mashhud
Chowdhury, and other members of the armed forces for torturing and treating him
inhumanely in detention. He joined the discussion in the parliamentary session.

A former member of Parliament claimed that he was blindfolded when army officers
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arrested him and held him incommunicado in a soundproof cell, which he assumed to be
at the army garrison where dozens of specialized torture cells have been maintained for
years. Medical teams first performed a thorough check-up of detained persons, he said.
After they were examined and their medical histories recorded, death certificates were
prepared in advance, with physicians’ signatures and comments, to elude suspicions of
torture.

The torture lasted for days, and victims were moved from one cell to another depending
on the choice of the perpetrators and their methods. Threats to circulate false stories
of private bank accounts and wealth accumulated through corrupt means were used to
intimidate and blackmail the detainees. Most victims were forced to pay huge sums of
money, based on their financial wealth, to escape torture.

Bangladeshi media have also claimed — quoting a ruling-party parliamentarian who was
a victim of torture and other witnesses — that some of those charged with corruption
were tried in a Special Anti-Corruption Tribunal controlled by officers of the Bangladesh
Army. The officers and the Anti-Corruption Commission reportedly conducted rehearsals
of false depositions by arranging false witnesses to provide testimony in the corruption
cases.

These so-called witnesses said they were intimidated and forced to testify before the
court. There are allegations of the systematic use of torture on those witnesses who were
reluctant to testify. In addition, they said, the military officers dictated the judgments in
many cases.

Barrister Moudud Ahmed — who was Minister of Law during the former Bangladesh
Nationalist Party (BNP)-led government, who lost his seat in Parliament in the general
election but was later elected as member in a by-election, has also tried to convince
people through the media that he was a victim of torture and degrading treatment while
in the custody of the armed forces. Moudud also announced that he is writing a book on
his life in prison.

However, Moudud’s claims concerning custodial brutality are considered more aimed at
personal or political gain than being truthful, according to the human rights defenders
in Bangladesh. In fact, Moudud was Minister of Law when the government validated
the actions of the armed forces during Operation Clean Heart, an 86-day crackdown on
political dissenters in late 2002, which resulted in 58 deaths in the custody of the armed
forces. The government claimed all these deaths were the result of “heart attacks.” More
than 10,000 ordinary citizens were illegally arrested, arbitrarily detained and tortured
under fabricated charges by the military-dominated law-enforcement agencies. Moudud,
as the Minister for Law, Justice and Parliamentary Affairs, issued an ordinance in January
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2003that ensured blanket impunity to the perpetrators, which was then enacted by
Parliament. Moudud and his government ignored the people’s fundamental rights,
especially the right to life and liberty.

Talking about human rights, as Jalil, Alamgir and Moudud did, was a rare event in the
country. Their stories support the claims made by human rights defenders that the armed
forces and law-enforcement agencies operate torture cells. In fact, the real picture of
brutality by the armed forces and the police is much more severe than the stories of these
three politicians can encapsulate. Ordinary citizens have long suffered at the hands of the
military, notably during the state of emergency, and the police during previous regimes.

However, other messages emanating from politicians have continued to attempt to bury
the abuses of the past. The incumbent law minister, Barrister Shafique Ahmed, has
argued publicly that whatever happened during the emergency government was part of a
“doctrine of necessity” thereby justifying the actions of the military-controlled emergency
government and promoting impunity. Speaking of the armed forces, he told the media
on February 5, 2009 that “You cannot say all their actions or activities were within the
bounds of the Constitution ... Whatever they did, they did responding to the necessity of
the time. So we are not giving legal cover to all their actions, we're not validating all their
ordinances.”’

The Law Minister’s comments attempt to justify illegal arrests, detentions, torture and
killings as being a necessity at the time. However, the armed forces’ actions violated the
Constitution and therefore cannot be justified. The so-called “doctrine of necessity”
is merely an excuse to once again grant impunity to the perpetrators of human rights
violations, by the present government, allegedly at the demand of the armed forces.
Despite several allegations of grave human rights abuses made in Parliament by
lawmakers, as well as on television and in national newspapers that require credible
investigation and prosecution, the government of Prime Minister Sheikh Hasina remains
silent on this issue. The government’s silence further damages the country’s already
impaired rule of law by fostering impunity.

When elected government took over power, there were demands and hopes that an
independent and capable commission would be formed to probe abuses by the armed
forces. But the government’s silence and inaction in this regard has led to frustration and
underlines the continuing supremacy of the military in Bangladesh’s political system.
This supremacy is in evidence in the National Human Rights Commission Act-2009,
which placed the armed forces beyond the purview of the rights body. The commission’s

7 http:/fwww.newagebd.com/2009/feb/06/front. html#4
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authority is restricted so that it cannot investigate allegations of human rights abuses
committed by the armed forces. In other words, the government has put the armed forces
beyond the reach of the law.

The Constitution of Bangladesh states that no one has the authority to grant immunity
from prosecution for punishable crimes. Article 31 of the Constitution clearly declares:
“To enjoy the protection of the law, and to be treated in accordance with law, and only
in accordance with law, is the inalienable right of every citizen, wherever he may be, and
of every other person for the time being within Bangladesh, and in particular no action
detrimental to the life, liberty, body, reputation or property of any person shall be taken
except in accordance with law.”

The country’s highest offices, including the Presidency, are bound by the Constitution
and there is a legal framework that protects the supremacy of the law. Actions by the
government to place perpetrators of torture are therefore unconstitutional.

Civil society have demanded that measures be taking to ensure that the armed forces
cannot take over and abuse power again, as has been the case in the recent past. The
current government has the mandate following its election victory and an absolute
majority in Parliament that would allow it to criminalize torture and repeal Article 46
of the Constitution, which allows Parliament to grant impunity to state officers for any
action, however brutal, if such action was taken in order to “restore order” — a concept
that is vague and evidently open to abuse.

The demand for justice by several senior members of Parliament, should be acted upon
as a starting point, as the authorities in Bangladesh have yet to begin any process of
investigating the crimes committed by State-actors during the emergency government.

V. Mutiny in the Bangladesh Rifles followed by disappearances
and killings

Early in 2009, a mutiny within the security forces shed light on underlying tensions
and brutality within the establishment, as well as the perennial problem of impunity. A
violent 33-hour mutiny took place within the Bangladesh Rifles (BDR) headquarters on
February 25 and 26, which saw more than 70 persons killed.

A mutiny occurred on February 25 and 26 at Pilkhana, the headquarters of the
Bangladesh Rifles, widely known as the BDR, the country’s border protection force.
The paramilitary force is comprised of non-commissioned officers and soldiers, led
by commissioned officers of the Bangladesh Army who are deputed to the BDR for a
particular period of time, according to the rule and decisions of the Ministry of Home
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Affairs, although, the Armed Forces are officially under the Ministry of Defence. The
incident took place the day after a visit by Prime Minister Sheikh Hasina to the BDR
headquarters to inaugurate “BDR Week.”

During the mutiny, a group of non-commissioned masked soldiers were seen in live
televised reports accusing the deputed army officers in the paramilitary of involvement
in corruption, depriving the soldiers of their rightful facilities and opportunities, and
ignoring their problems over the years or failing to raise the soldiers’ demands to the
higher authorities, including the head of the government and concerned ministries.
There were allegations of unlawful punishment of soldiers and their being compelled
to do personal favours not in their job-description by the army officers. The mutiny
spread to other barracks across the country. No casualties occurred other than in the
BDR headquarters as a result, and local administrations were able to take control of the
barracks’” armouries, disarming the soldiers.

The violence in the BDR headquarters resulted in the deaths of 74 persons, according to
the authorities. The deceased reportedly included 58 Bangladesh Army commissioned
officers, including the Director General, Major General Shakil Ahmed, and other officers
from the ranks of captain to brigadier general. The 16 other victims were civilians and
included a child who was a street hawker as well as bystanders, construction workers,
the wife of the BDR Director General, and a retired army officer and his wife who
were housed at the official apartment of the Director General. As well as the killings,
there were also reports of rapes of women and children, mostly the females in the
commissioned army officers’ families, and ransacking and looting valuables, including
money, from the houses of the officers.

The rebel soldiers demanded a “general amnesty” to be provided to the mutineers by the
government and urged the head of the government to facilitate a dialogue. The Prime
Minister’s office, instead of using force, sent a team led by a State Minister, who brought
a team of 14 mutineers, led by Deputy Assistant Director (DAD) of the BDR, Mr.
Touhid Hossain, to hold negotiations with the Prime Minister at her official residence.
Later, the responsibility of negotiating with the mutineers was delegated to the Home
Affairs Minister, Ms. Sahara Khatun, until the government was able to establish control
over the mutiny-affected locations.

Following the mutineers’ surrender, it is reported that members of the army, the Rapid
Action Battalion and the police, killed a large number of the mutineers — perhaps as
many as 78 - in revenge. As a result of the denial by the authorities that such killings
took place and the absolute denial of access of civil society organizations, rights groups
and media professionals to the BDR headquarters, the exact number of such killings is
not known, although hundreds of soldiers are still missing. The authorities claim that
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the missing soldiers have become fugitives in order to escape trials for their crimes, but
the AHRC is not convinced of this being the case in reality. The families have allegedly
been barred from speaking out on the same issue and face threats of reprisals should they
attempt to do so.

After the mutiny, several cases lodged with the Lalbagh police station, which later
transferred the cases to the New Market police station. The cases have been investigated
by the Criminal Investigation Department (CID), headed by Assistant Superintendent
of Police Abdul Kahhar Akand. The investigation report is expected to be submitted
to the Chief Metropolitan Judicial Magistrate’s Court of Dhaka on December 23,
after it missed a couple of previous deadlines in recent months. The CID officers have
reportedly recorded statements of 6250 people, including 125 members of the families
of the army officers, who were residents of the BDR Headquarters, and 430 civilians
from surrounding neighbourhoods. Around 2132 persons, including 27 civilians,
were remanded in custody. Around 492 soldiers initially gave confessional statements
concerning involvement in the mutiny to the Magistrate, although an estimated 84
soldiers had retracted their confessions by November, claiming that they had been forced
by the police to confess to crimes that they did not commit. It is understood that the
authorities used severe torture on these soldiers in order to extract confessions, as well as
threats to extra-judicially kill their family members.

The Government formed two more probe committees to investigate the carnage at the
BDR headquarters. Retired government official Asaduzzaman Khan headed one of official
probe commissions that comprised 12 members, and released a report on May 27, 2009,
after also having missed a number of deadlines. The Army also formed separate probe
body named the Court of Enquiry, comprising 20 officials of the armed forces. Besides,
the Government sought help from the Federal Bureau of Investigation of the United
States, the United Kingdom’s Scotland Yard and the United Nations. Separate teams of
FBI and Scotland Yard visited the crime scenes as part of their respective investigations
to aid the government of Bangladesh to provide the requested supports. It is interesting
to note that Bangladesh was able to carry out investigations and mobilise resources when
the situation concerned the killing of members of the military, but has taken no credible
steps to investigate the many hundreds of killings that have allegedly been perpetrated by
State-agents over recent years, as detailed in the section on extra-judicial killings further
on in this report.

The incident raised numerous questions, debates and allegations against the public
institutions, agencies and groups, as well as suspicion concerning the role of neighbouring
nations. The intelligence agencies — including the Directorate General of the Forces
Intelligence (DGFI), National Security Intelligence (NSI), Rifles Security Unit, Army
Intelligence, Special Branch and Detective Branch of Police and Intelligence Wing of the
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Rapid Action Battalion — were widely condemned for failing to inform the authorities
regarding the possibility of the mutiny. The Asaduzzaman Commission reportedly
asserts that the mutiny was pre-planned, although it fails to specifically identify the
mastermind(s) and behind the incident other than some of the border guards that took
part in the carnage.

In its report, the Asaduzzaman Commission states that “/7/he mentality of not accepting
authority of the army had been dormant among the BDR members for long. They had been
demanding appointment of their own officers under a system as the BCS (Bangladesh Civil
Service) cadre, increase of border allowance, 100 per cent ration allowance, sending them to
the UN Mission, restructuring of their salary structure in a similar model as that of the army.
Besides, the Daal-bhat programme, punishment of sepoys, lack of transparency in running
BDR shops, luxurious lifestyle of officials, corruption in running the schools etc gave rise to
questions and discontent among the BDR men.”

The same report claims that “/7/he real causes and motive behind the barbaric incident
could not be established beyond doubr. The committee feels that further investigation is
required to unearth the real cause behind the incident. The negative attitude among the
general BDR members towards the army officers, and their discontent over unfulfilled
demands may be identified as the primary cause of the mutiny. Analysis of these demands gives
the impression that such small demands cannot be the main cause of such a heinous incident.
These points have been used to influence the general BDR soldiers. The main conspirators may
have used these causes to instigate this incident, they themselves working from behind curtains
to destabilise the nation.”

The report went on to criticize the media for playing a “negative role” by broadcasting
the mutiny live on satellite television channels, accusing the media of “encouraging the
mutineers” and that TV talk-shows “created sentiments against the government and the
army among the people.”

Interestingly, the report stated that “[F]rom the first day of the BDR mutiny, mutineers
and their family members kept fleeing the Pilkhana premises in different ways.
Immediately after the mutiny began at Darbar Hall, many of the BDR members
(including officers) had fled Pilkhana. Most of those who participated in the rebellion
fled from Pilkhana during the nights of February 25 and 26 (except for around 200 BDR
members). The mutineers mainly scaled the boundary walls on the west side and used
gate numbers 5 and 2 for their flight. Many abandoned their uniforms, boot etc that
were found on the bank of a pond near the boundary wall near Bay Tannery.” However,
the report did not include what role the law-enforcement agencies played and why they
failed to stop fleeing mutineers.
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It also made claims of the existence of “conspirators” by claiming that “[TThose who do
not believe in the independence and sovereignty of the country, those who do not believe
in democracy, those who do not want o see Bangladesh as a stable, democratic and
developing country, those who does not want Bangladesh to be secure and have a strong
armed forces, made an attempt to reach their vile goals by putting the BDR and the army
on a collision course through the BDR mutiny.” However, the report did not specifically
identify the so called “conspirators”.

It also claimed that the “motive of the mutiny was to destroy the chain of command and
render the BDR ineffective, discouraging army officers to work in BDR on deputation in
future by brutally killing army officers, putting Bangladesh Army and the BDR on a collision
course, destabilizing the newly elected government, destroying internal security and stability of
Bangladesh, tarnishing the image of the country abroad, and hampering the participation of
Bangladesh in UN peacekeeping missions.”

In its long-term recommendations the report suggested that the authorities should
“update existing laws and rules to ensure proper work environment and facilities in the
army, paramilitary and law enforcing agencies; Re-fixing the service tenure of all members
of BDR personnel in line with those of the army; Bringing a balance in the benefits, salaries
and allowances of the army, paramilitary and law enforcing agency personnel; and avoid the
involvement of members of the army, paramilitary and law enforcing agencies in programmes
such as Operation Daal-Bhat, and instead engaging them in professional duties as far as
possible”

Regarding the trial of the accused in cases concerning the mutiny, the army has
reportedly been pressurizing the government to allow them to conduct the trials of the
mutineers under Army Act-1952. However, the BDR, which was created as paramilitary
force under a separate law, is operated under independent command outside of the
army’s jurisdiction, under the Bangladesh Rifles Order 1972. Following debates on the
issue the country’s President, Md. Zillur Rahman, sent the issue to the Supreme Court
for reference. The court, after taking “amicus curie” opinions from jurists, asserted that
the trial cannot be conducted under Army Act-1952, as the force was never under the
command of the army according to the law.

Later, the authorities decided to hold two types of trials concerning the mutineers — in
Speedy Tribunals under the penal laws in open courts concerning charges of murder,
rape and robbery, and in BDR Tribunals in six separate Special Courts under the BDR
law in the BDR’s six Sector headquarters concerning charges of rebellion or mutiny.
The incumbent Director General of the BDR, Major General Mainul Islam, has been
made Chairman of all of the BDR Special Courts, which also comprise two further
army officers, who are deputed from the Bangladesh Army’s respective administrative
jurisdictions.
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The BDR authorities started trials in the Special Court in Rangamati Sector for the
Chittagong and Hill Tracts region on November 24, 2009, even though the formal
investigation of the cases remained unfinished at the time the Law Minister announced
the trials on October 30. The trials by the BDR Special Courts comprise officers of the
Bangladesh Army, which lost officers at the hands of the soldiers of the mutineers, and
there are serious concerns about the likelihood of vindictive outcomes and unfair trials
being produced as a result. Around 3,500 soldiers and 80 civilians are facing trial in cases
lodged regarding the mutiny. According to Section 10A (3) of the Bangladesh Rifles
Order-1972, any person accused of an offence has the right to conduct his own defence
or to have the assistance of any officer of the force or of any legal practitioner of his own
choice. It is feared that the defence will be biased in favour of the military in many cases
and that the prospect for fair trials is unlikely.

Following the tragic and bloody mutiny on February 25 and 26, the government initially
announced that it would provide one million takas (US$14,620) as compensation to each
of the families of the army officers that were killed. However, the authorities completely
ignored the civilians that died for over a week. It was only after the media reported this
fact that the authorities announced that they would give 200,000 takas (US$2,924) to
the families of the civilian victims. Such double-standards again reinforce the notion that
civilians are considered as being less valuable than the members of the armed forces to the
government.

Following the mutiny, the armed forces and the Rapid Action Battalion paramilitary force
(which is a composite force with officers seconded from the armed forces), as well as the
police took control of the whole mutiny-affected area in order to rescue persons who were
in hiding or being detained, to conduct investigations, to re-establish order within the
BDR and its headquarters as well as to search for missing officials. The members of the
BDR who left the headquarters during and after the mutiny were ordered to re-join their
respective units. In order to arrest missing BDR members, the armed forces and the RAB
launched a crackdown named “Operation Rebel Hunt.” A large number of soldiers were
detained after returning to the barracks and considered suspected mutineers, although
the reasons for suspecting soldiers of involvement have been publicly clarified by the
authorities. Around 45 of the detained soldiers died in custody, giving rise to serious
concerns about the treatment those detained were receiving. Torture remains endemic
in Bangladesh even in regular petty criminal cases, and the likelihood of it being used in
such emotionally-charged cases was evidently very high.

Relatives of the detained had been reporting the use of torture since the arrest of BDR
soldiers began, and each of the 45 deaths was recorded as being an “Unnatural Death”
by the relevant authorities at local police stations. The deaths of persons in the custody
of Bangladeshi law-enforcement agencies are a well-documented phenomenon. What
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made these deaths remarkable was that they were occurring in spite of a promise from
the Prime Minister that the suspected mutineers would be kept safe and would receive
a fair trial. The families of the detained persons were barred from expressing their views
regarding the circumstances of their detained or dead relatives.

VI. The role of the army in Bangladesh in committing violations
of human rights

As has been noted above, the military is an extremely powerful institution in Bangladesh
and often operates above the law, to the detriment of the country’s citizens. The afore-
mentioned mutiny in the BDR came at the end of a long period of political instability in
the country in which the military had filled many vacuums in the civilian administration
and institutions of the rule of law, notably during the state of emergency. The AHRC has
in previous annual reports highlighted the dangerous entrenchment of the military in the
country’s civilian institutions and the detrimental effect that this was expected to have
over the long term in the country. As a result of its position of power, the military plays
the role of arbiter in Bangladeshi politics.

Under the state of emergency and in previous years, a large number of extrajudicial
killings took place. An estimated 184 took place in 2007 and 149 in 2008 during the
state of emergency, for example. It is estimated that an astounding 500,000 persons were
arbitrarily arrested for political reasons, and the law of the country and fundamental
rights were suspended during the emergency. The administration of justice was effectively
brought to a standstill during this period and corruption reached new heights. The
average citizen is subjected to corruption at all levels from admissions to hospitals, schools
and on the occasions of arrest or detention of any family members. In addition, wealthier
businessmen were subjected to various forms of harassments in order to extract large sums
of money from them by State-agents during the emergency. In some cases, businessmen
and industrialists have been kidnapped by members of the Armed Forces and ransoms
have been demanded. Such people were allegedly detained on fabricated corruption
charges, intimidated and tortured in custody until ransoms were paid.

The public image of the armed forces has been very mixed throughout the last few
decades. Whenever there are floods, cyclones or other devastating natural disasters, the
government calls on the army to conduct relief work and engage in disaster management.
During such times soldiers and officers are perceived as being diligent and brave, helping
to restore calm and hope. The people have applauded the army’s humanitarian efforts for
decades, because they have helped the common man.

However, many Bangladeshis have also experienced the brutal side of the army.
Bangladeshis have witnessed crackdowns on political opponents, social activists and
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human rights defenders and read of their arbitrary arrests and detention, torture and
extra-judicial killings during previous military dictatorships and civilian governments
alike, which have been perpetrated with impunity throughout the country’s history.

For example, on Oct. 16, 2002, the government of Prime Minister Khaleda Zia deployed
the army across the country in an operation called “Operation Clean Heart,” which
continued until Jan. 9, 2003, in order to crack down on criminals and illegal arms.
During the 86-day crackdown, around 11,200 people were arrested and detained,
according to the authorities. The police listed 2,500 people as criminals and about 300
as suspects. Around 2,000 different types of arms and 29,700 rounds of ammunition
were recovered. Of particular concern, other than the often arbitrary nature of arrests
and the treatment of those detained, were the over 50 deaths in detention of persons
being held by the Armed Forces. Their deaths were officially recorded as resulting from
“heart attacks.” In reality, an additional 8,000 people were arrested and detained, and the
majority of those detained are thought to have been subjected to torture.

The members of the Armed Forces that have perpetrated grave human rights violations
under “Operation Clean Heart” and similar crackdowns, have been provided with
impunity by civilian governments. For example, the then-government passed the Joint
Drive Indemnity Act-2003 in parliament in 2003, which provides blanket impunity to all
State-actors for any actions they commit while performing actions on behalf of the State.
This is still in effect and the government is urged to bring a bill to repeal this Act without
delay.

VII. Political intervention perverting the course of justice

As has been the case in the past when a new government takes office, the current
government has recruited new sets of Public Prosecutors and Government Pleaders across
the country and enlisted politically-chosen lawyers to occupy positions in the Office of
the Attorney General in order to defend the government’s interests before the Supreme
Court. The entirety of the body of public prosecutors across the country have been
replaced by a new group of lawyers that have political association with the ruling party.
The AHRC has previously termed this Bangladesh’s disposable prosecution. It ensures
that the judicial process serves the interest of the government as much as possible and
perverts the course of justice.

The Government decided on February 17, 2009, to withdraw “politically motivated”
criminal cases against their members or allies, that had been pending before the
courts of the country. The country’s Law, Justice and Parliamentary Affairs Minister
Barrister Shafique Ahmed said that the government wished to unburden the courts of
politically-motivated cases that were lodged during the previous governments - led by
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the Bangladesh Nationalist Party (BNP) and the military-controlled emergency regime.
The government formed committees in central and districts levels to receive applications
from the aggrieved persons regarding politically-motivated cases. On March 4, 2009, the
authorities initially stipulated 45 days to receive applications after a gazette notification
is made and another 45 days for scrutinizing the withdrawal-applications by the
committees. However, they changed the deadlines afterwards.

By the end of November 2009 the authorities had decided to withdraw 1,348 criminal
cases that were filed under the anti corruption laws, penal code and code of criminal
procedure. A committee was formed and headed by the State Minister for Law, Justice
and Parliamentary Affairs, Mr. Quamrul Islam, who is by profession a lawyer as well
as a politician. On the first meeting of the Committee, 12 corruption cases against the
incumbent Prime Minister Sheikh Hasina, and several other cases against the senior
leaders of the ruling political party, their allies and relatives were dropped.

However, most of the criminal cases lodged against opposition party members and senior
leaders were not dropped. Among such cases, the AHRC has noted that two cases against
journalist and human rights defender Jahangir Alam Akash’s were not withdrawn, even
though it is widely known that members of the RAB involved two individuals to fabricate

cases against him for his writings against the members of RAB-5 (the RAB’s 5th Battalion
that is based in Rajshahi).”

Under such biased conditions, combating corruption effectively is evidently not possible,
as the politicised judicial process leads to impunity for those connected to the ruling party
and may also target opposition figures with false cases. In addition to the withdrawal of
a large number of cases, the government has also arranged for presidential pardons to be
given to convicted persons with political affiliations to the ruling party, some of which
were fugitives.

The withdrawal of “politically-motivated cases” is not a new practice in Bangladesh. The
BNP led government constituted similar committees after the party was voted to the
power in 2001. The then government reportedly withdrew around 5,888 cases to release
around 73,541 persons with political affiliations with the BNP and its allies. The names
of party supporters who were accused in around 945 criminal cases were also withdrawn.

8 AHRC-UAU-063-2008 : http:/fwww.ahrchk.net/walmainfile. php/2008/3058/;
AHRC-UAU-003-2008 : http:/fwww.ahrchk.nettualmainfile. php/2008/2713/;
UP-155-2007: http:/lwww.ahrchk.netualmainfile. php/2007/2668/;
UP-142-2007: http:/lwww.ahrchk.net/ua/mainfile. php/2007/2637/;
UP-101-2007: http://lwww.ahrchk.netlua/mainfile. php/2007/2504/;

UA-149-2007: http:/fwww.ahrchk.net/ua/mainfile. php/2007/237 1.
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All those cases were lodged during the previous regime of the Awami League between
June 1996 and July 2001.

The withdrawal of such large numbers of cases on the basis that they were fabricated
charges for political reasons is a clear admission on the part of the government of
Bangladesh that its criminal investigation divisions and prosecution divisions are
fundamentally flawed. Since every government engages in the dismissal of such cases
as they come to power it is a clear indication that both political parties are aware of the
defective nature of the investigations and prosecution branches of their country.

As the new government has declared that it wants to uphold rule of law, one of the
primary tasks should be to address the problems of its criminal investigation and
prosecution branches. To admit that the functioning of these branches is fundamentally
flawed and to do nothing about this issue would be a clear abdication of responsibility.
All previous governments have failed to take appropriate action and it is now the
opportunity of the Bangladesh Awami League to deal with this entrenched negligence
and take appropriate steps to improve the system.

Given the magnitude of the problem and its national importance the government must
immediately begin a period of national consultations in order to allow the public to air its
views on this problem. Civil society organisations and the human rights community in
particular could take an active role in this process.

If the present government proves capable of dealing with this issue it will not be necessary
in future for a new government to release a large numbers of accused persons through
executive action.

VIIl. The ongoing problem of politically-selected attorneys and
prosecutors

Bangladesh is reputed for its disposable prosecution system where the whole set of
attorneys and prosecutors leave their offices as soon as a new government takes over the
power. That tradition remained unchanged and was enhanced with politically chosen
recruitments in the prosecutorial service.

The Attorney General of Bangladesh, Mr Salahuddin Ahmed, resigned from his
position on January 12, 2009. While submitting resignation he was quoted as saying
his resignation was “...in line with the tradition that the attorney general resigns after
a new government takes over”. Ahmed was appointed as an additional attorney general
and promoted to attorney general by the recent military-controlled interim government,
during the state of emergency.
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His resignation from office was one of the many examples of the politicisation of the
attorney service in Bangladesh. Mr Mahbubey Alam, a pro-Awami League lawyer who
served as an additional attorney general during the past Awami League regime, was
replaced to the position.

Moreover, the Awami Ainjibi Parishad, an association of lawyers attached to the
current ruling political party, and the leaders of the Bangladesh Awami League, became
empowered to select the names of lawyers across the country for appointment as
prosecutors.

The stability of attorney and prosecutor positions needs to be taken into serious
consideration for the sake of public faith in the country’s system of justice, currently at
a low. Take the case of the bomb blast that took place at a cultural function of Udichi at
the Munshi Meherullah Maidan in the southwestern city of Jessore on March 7, 1999; at
least 10 persons were killed and several others left with permanent physical disabilities.
On June 28, 2006, the judge acquitted all 23 persons accused, observing that “the state
and the witnesses failed to prove the charges against the accused beyond doubt”.

This whole incident makes one wonder why the system fails so consistently in
Bangladesh; what should be done to address these ongoing failures and improve the basic
functioning of legal institutions?

In a given situation, the same old use of politically affiliated attorneys and prosecutors will
not only question the competence of law officers and the credibility of the prosecutorial
service in Bangladesh, but also multiply the problems of the country’s people.

Meanwhile the government and concerned members of civil society should begin an open
discourse on what the seekers of justice really need. For the sake of understanding and
progress, the authorities should initiate debates on whether the country should keep the
‘hire and fire’ system for attorneys and prosecutors, or whether the prosecutorial service
should be under an independent and permanent institution, with competent, committed
and experienced professionals who can act without fear or favour. The nation should
clarify whether they need law officers as an institution to propel the justice delivery
system, or as another political wing of the ruling political alliance.

Political favouritism leads to immunity from prosecution: Mr. Shahdab Akbor
Chowdhury, the son of Ms. Sajeda Chowdhury, a senior leader of the ruling Bangladesh
Awami League and the Deputy Leader of the Parliament, was convicted in four
corruption cases during the emergency government. Shahdab remained a fugitive during
the whole period of the trials, including the appeals concerning the four cases. The
Special Tribunal against Corruption sentenced him to a total of 18 years of rigorous



24 The state of human rights in ten Asian nations - 2009

imprisonments in the four separate cases. The Courts also fined him around 15 million
takas and issued a warrant of arrest against him.

Mr. Shahdab applied to the President of Bangladesh secking mercy through the Ministry
of Home Affairs. Following positive comments from the Ministry of Law, Justice and
Parliamentary Affairs the application was forwarded to the Office of the President, who
granted mercy. It is known to everyone that the Shadab’s mother Sajeda Chowdhruy has

had a long-standing political relationship with the incumbent President of Bangladesh,
Md. Zillur Rahman.

The President of Bangladesh is constitutionally immune and empowered to grant mercy,
according to Article 49, which reads: “The President shall have power to grant pardons,
reprieves and respites and to remit, suspend or commute any sentence passed by any court,
tribunal or other authority. Prerogative of mercy.” But the President is not authorized to
do anything without the advice of the Prime Minister. According to Article 48(3) of the
Constitution, which reads: “In the exercise of all bis functions, save only that of appointing
the Prime Minister pursuant to clause (3) of article 56 and the Chief Justice pursuant to clause
(1) of article 95, the President shall act in accordance with the advice of the Prime Minister;
Provided that the question whether any, and if so what, advice has been tendered by the Prime
Minister to the President shall not be enquired into in any court.”

Prominent jurists of Bangladesh have explained that the presidential mercy is legally
acceptable only when the convicts go through the legal proceedings. Despite this, the
Ministry of Home Affairs reiterated its support for the mercy provided to Shahdab after
the country’s media criticized the decision.

One law to protect one family: The government of Bangladesh adopted an
unprecedented law in the country’s history in July 2009, when it granted lifetime security
protection to family members of the country’s founding president Sheikh Mujibur
Rahman, which includes his daughter Sheikh Hasina, the current Prime Minister.

Abul Kalam Azad, the Prime Minister’s press secretary told the media that the Cabinet
had approved in principle the proposed “Father of the Nation’s Family Members™ Security
Act-2009” in its weekly meeting on July 6, 2009. The Act was declared effective from
the same date as the Cabinet’s approval, even though the parliament had yet to pass it.
The Home Minister, Sahara Khatun, tabled it on October 5, as the Father of the Nation
Family Members Security Bill 2009, and the parliament passed it on October 13, 2009.

A similar law entitled “Father of the Nation’s Family Security Act 2001,” was passed by
Sheikh Hasina’s previous government, 23 days before it completed its previous tenure,
but this was scrapped by the following government led by the Bangladesh Nationalist
Party.
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The 2001 Act had handed over the official house of the country’s Prime Minister to
Hasina for a symbolic 1-taka (about 1 US cent) and another house to her sister Rehana
at the Dhanmondi residential area in the capital, Dhaka, as well as a range of perks and
privileges at the expense of the State.

The new Act has similar provisions to allot well-protected safe houses and other facilities,
but the government has cited security as the main reason behind drafting it. According to
Azad, after the brutal assassination of Rahman and his family members in 1975, which
Hasina and her sister Rehana escaped as they were in West Germany at the time, a group
has been conspiring to kill other surviving family members, especially Hasina. Azad said
the grenade attack on Hasina in 2004 was proof that plotters were attempting to kill her.

However, according to an official in the Law Ministry of Bangladesh, on conditions of
anonymity, the definition of “family members” was not defined in the Act at the time
it was adopted and put in force but would be advised later. It is thought that “family
members” means the families of Hasina and Rehana. Will the children of Hasina and
Rehana, who hold foreign residencies and some whom are married to foreign nationals be
eligible for State security cover when living abroad? If so, will a contingent of Bangladesh’s
Special Security Forces permanently stay abroad to protect them? How much expenditure
will be incurred? Why should Bangladesh, a nation where 44 million people still live
below the poverty line, spend huge sums of money and resources on one family?

The adoption of such a law raises further questions still: Should there be a special law to
protect only one family in a country, based on their political position? Why should other
families in a population of 150 million be less protected? Does Article 27 of Bangladesh’s
Constitution, which enshrines people’s fundamental rights to equal treatment, allow
for such an Act? It is evident that the threat to the life of many of the country’s citizens,
notably from State-agents themselves, would require the protection of the law, but that
this is ineffective at present. The AHRC recalls that officials of the Bangladesh Army
killed Bangladesh’s founding president Sheikh Muzibur Rahman on 15 August 1975
at his private home in Dhaka along with all the members of his family except two
daughters — Sheikh Hasina and Sheikh Rehana. Later, the same force assassinated one of
the country’s military dictators, Lt. Gen. Ziaur Rahman, who founded the Bangladesh
Nationalist Party (BNP) and was assassinated on May 30, 1981, at Chittagong Circuit
House. Also, a large number of ordinary citizens die a brutal death at the hands of the
same security forces and law-enforcement agencies every year.

Furthermore, while politicians of the ruling Awami League and its allies claim Rahman
as the “Father of the Nation,” their opponents disagree. So, if Rahman is not officially
accepted as the Father of the Nation, will the Act survive?
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Last but not the least, if the government claims that the Act was effective from the date
when the Cabinet approved it, then what role does Parliament play? How can a proposed
Bill, which was not an ordinance and had not completed the legislative process be termed
an Act and come into effect? The whole process of making the law has been qualified as
being nothing short of insane by members of civil society groups and legal experts.

Under the current government, the prospect for the establishment of the rule of law
and the enjoyment of human rights as promised during the election already appears to
have been dashed. Gross abuses of human rights, including torture and extra-judicial
killings by law-enforcement agencies continue unabated. During a few weeks after
the government assumed office various forms of post-election violence occurred, with
members of the new ruling party profiting from their new-found power to launch attacks
on their political opponents, while the authorities for the most part watched on. 12
Persons were reportedly killed and 998 were injured, according to Odhikar, a human
rights organization, although these statistics are only thought to represent the tip of the
iceberg as they do not include data from across the whole country.” Access to justice and
remedies for victims of abuse remains virtually impossible. No registration of a case of
torture by the police as a First Information Report (FIR) is known to have occurred in
2009, except concerning a case that took place in 2006 in which a pregnant woman, Ms.
Shahin Sultana Santa, was tortured by police in public. A court has only asked the police
to record the case after three and a half years.

IX. Summary of the ALRC’s research on politics - Corruption
Nexus in Bangladesh: An Empirical Study on Impacts on
Judicial Governance

The Asian Legal Resource Centre (ALRC), the sister organization of the Asian
Human Rights Commission (AHRC), was preparing to issue a study entitled “Politics
— Corruption Nexus in Bangladesh: An Empirical Study on Impacts on Judicial
Governance” at the time of writing of this report. The research report will detail aspects
of the system of corruption and abuses of political power and systemic failures to control
them. It exposes the lack of mechanisms to hold the rule of law institutions accountable
for their actions in compliance with existing laws, let alone human rights norms and
standards. In addition, the AHRC has documented an account of the numerous bribes
that took place in a typical case during its course through the country’s lower and higher
judiciaries (please see the tables in the section below for details).

9 hitp:/fwww.odhikar.orgldocuments/February09.pdf
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The political-corruption nexus, a summary of findings: Over the past thirty-eight
years, since the creation of the Bangladeshi nation, its judiciary has been under executive
domination. The only notable positive change in this period has been the separation
of the magistracy from the executive organ of the State. This occurred in response to a
Supreme Court verdict during the recent military-controlled government.

Bangladesh’s judiciary is divided into two main components: the higher judiciary
comprising the Supreme Court of Bangladesh; and the lower judiciary or subordinate
judiciary, comprising the Court of Sessions, the Civil Courts and other Special Courts.
The Supreme Court is made up of the Appellate and High Court Divisions. The
Supreme Court plays a supervisory role with respect to the control and administration
of the subordinate courts and a guardianship role in respect of the protection of the
Constitution and fundamental human rights. After the recent separation, now only
Judicial Officers control the Magistracy by way of the cognizance and trial of criminal
offences. There are different types of criminal and civil cases. Most of the civil cases are
related to land disputes and ownership problems. One of the types of punishments that
still prevails concerning criminal cases is the death penalty.

Different forms of corruption can be found at most stages of criminal investigations. The
police play a key role in corruption in investigative and trial cases. It is difficult to lodge
a complaint in a criminal case in a police station. It is also difficult to file a complaint
case before the cognizance magistrate courts. Political leaders and other actors with vested
interests try to influence the filing or lodging of criminal cases. False cases are often
instigated by rival groups. The police often refuse to record cases on political grounds.
They tend to distort the circumstantial and physical evidence portion of the First Instance

Report (EL.R.)

Strong persuasion is required to have immediate police action launched after a case
is lodged. Bribes for court staff are an inevitable expectation for services rendered at
all stages from the filing to the disposal of a criminal case. The Officer-In-Charge of
a police station plays a vital role in the investigation and its supervision. Investigative
Officers (I.O.) have been found reluctant to arrest the offenders in cognizable cases if not
persuaded to do so. The 1.O. seldom visits places where crimes have been committed and
often threaten to falsely implicate persons unless they are paid off. Witness statements
are generally not properly recorded. Vital incriminating and evidentiary elements are
purposely omitted. The power of arrest without a warrant is grossly abused by the
police. Police remand has become a profitable business, while torture is reported as being
endemic during remand. The police are reluctant to conduct identification parades.
Allegations abound concerning the manipulation/falsification of laboratory reports, post-
mortem reports and other medical information.
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Accused persons under arrest are not consistently presented before the nearest magistrate
within twenty-four hours. The most corrupt area of judicial matters involves bail,
where the majority of stakeholders are either directly or indirectly involved. Strict legal
formalities in recording confessions are not properly followed by the magistrates. The
police delay submitting reports as long as possible in order to maximise the potential of
receiving bribes to speed up the process. In most of the cases the police do not convey
the result of their investigations to the persons concerned. Seized articles in the custody
of the police are not safe. Supervisory police authorities are not performing their duties
professionally. Sensational and political cases are wilfully misdirected during investigation.
The government interferes in the process and frequently withdraws criminal cases without
giving the court any scope to adjudicate them.

The conduct of arrests by the police has become a lucrative business. Ignoring repeated
court orders, the police hold on to unexecuted warrants, thus providing accused persons
time to procure money for bribes. Notifications of absconded, accused persons are hidden
by publishing them in little-known newspapers. Public prosecutors are appointed on the
basis of political affiliation, irrespective of experience and integrity.

The filing of civil cases is complicated and troublesome. The serving of notices and their
return is the preliminary impediment in the settling of civil cases. The Najarat (Revenue)
section plays a vital role in the serving of notices/summonses to defendants. Even after
a proper serving, defendants are found reluctant to appear before the Court. Matters are
worse when the government is the defendant. Courts wait unreasonably long periods
of time for parties to file their written statements. Parties try to obtain an order of
injunction from the courts with a view to frustrating the end result of the case or to drag
out the proceedings.

Lawyers are failing to implement the provisions of the law relating to alternative dispute
resolution. While examining witnesses or making arguments before the courts, the
Government Pleaders are unprepared and indifferent regarding the disputed facts and
the law. Judgments are often not written even after the pronouncement of results in open
court. This is frustrates the appeals process.

Sheristadars (Civil Judiciary office secretary) and staff of Money Loan Courts try to
control the auction sale of mortgaged property. The chairmen of the village courts
are incompetent to handle legal formalities and are biased in their attitudes. False and
fabricated cases are filed in the Nari-O-Shishu Nirjatan Daman Tribunals utilizing
loopholes in the Act.

Judges are provided with inadequate salary structures, limited scope for work outside
their positions and restrictions on higher education and training abroad. The government
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is not willing to give them complete jurisdictional support and instead tries to control
them in many ways. Judges have unreasonable workloads while at the same time are most
vulnerable to attacks by foes and even terrorists. For example, two judges were killed in
bomb attacks in Jhalokahti district, a southern town, in November 2005, reportedly by
Islamic militants.

Bangladesh’s Police cannot function independently and are being guided by the whims of
government. The numbers of members of the police force are very low as compared with
the population size. Investigative costs are fixed which affects the quality of investigations.
A separate investigative agency needs to be introduced to carry out timely and fruitful
investigations.

X. A detailed example of corruption in action

F M Abdur Razzak, 42, is the editor of a fortnightly newspaper, Gonomichhil, and is
general secretary of the Human Rights Development Centre. On November 3, 2008
officers from Paikgachha Police Station arrested Abdur Razzak with another human rights
defender, Shankar Kumar Dhali, 40. They were both severely assaulted at the time of
arrest and during detention. They were falsely accused of having abducted a 13-year-old
girl. Please find below a table concerning the bribes that Mr. Razzak was forced to pay to
be released on bail. The total of 159,660 Bangladeshi Taka is equivalent to around US$
2,300. Similarly, Mr. Shankar was force to pay a total of 51,650 (equivalent to around
US$ 750). Tables concerning the bribes that both men had to pay, as well as tables that
show the results of research performed by the ALRC into typical forms of corruption that
are encountered at the various levels in the judiciary, were presented in a special edition of
publication Article 2 concerning the use of police powers for profit in March 2009.

10 Asian Legal Resource Centre, Article 2, Vol. 08 - No. 01 March 2009 -- Special Edition: Use of Police Powers
for Profit, pages 6-18, http:/fwww.article2.orglpdflv08n01.pdf®
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Table I. Money that Razzak and his family paid to get him released on bail from
fabricated charges

Date Occasion Reason Payer Recipients Amount
21 Oct 2008 | Petition case of Providing Razzak Court Clerk 110
abduction registered information & office staff
with Senior Judicial about the
Magistrate’s Court petition case
28 Oct 2008 | Decision of Hamida Expenditure on | Razzak & | Hamida Khatun 1200
Khatun, Kahaled’s affidavit & its Shankar & court staff
Mother, to lodge registration
affidavit on
abduction
From date Complaint of Searching for Razzak & | Various social 1600
petition was | abduction Khaleda Khatun | Shankar | contacts
registered to
date of arrest
3 Nov 2008 | Arrest & detention Providing food | Razzak’s | Police sentries 850
at Paikgachha from home to relatives
Police Station Razzak &
Shankar
3 Nov 2008 | Arrest & Detention Not to torture Razzak’s Officer-in-Charge | 50,000
in custody & relatives | Ali Hashem Khan
not to fabricate
more cases
3 Nov 2008 | Arrest & Detention Not to torture Razzak’s | Investigating 25,000
in custody & relatives | Officer Sub
not to fabricate Inspector
more cases Mahbubur
Rahman
3 Nov 2008 | Arrest & Detention To cooperate & | Razzak’s | Prosecution 1500
provide papers | relatives | police at court,
when necessary government
record officer,
court sub
inspector &
court clerks
4-8 Nov 2008| Detention under Providing food | Razzak’s | Police sentries 5000
police remand from home & relatives
meeting with
relatives
5 Nov 2008 | Inquiry into case Sharing Razzak’s | Inhabitants 1400
by Additional information relatives | of the area
Superintendent of regarding who observed
Police, Khulna inquiry the inquiry
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8 Nov 2008 | Expiration of police Getting Razzaks | Court sub 2000
remand involved with relatives inspector,
the procedure government
of the case & record officer,
providing papers court police,
lawyer, lawyer’s
staff
8 Nov 2008 | Production before Arranging Razzak’s | Police officers of | 2000
the court after departure to relatives | the Paikgachha
expiration of prison instead Senior Judicial
police remand of returning to Magistrate’s
Paikgachha Court
police custody
8 Nov 2008 | Court order Half of rental Razzak’s | Police assigned 1000
detaining the two cost for car, relatives to hand
persons in prison round trip detainees over
between to prison
Paikgachha authority
Court & the
Khulna District
Jail
9 Nov 2008 Submission of Fees, tips & Razzak’s Lawyer, 6000
petition for bail unavoidable relatives lawyer’s
to the Paikgachha bribes staff, bench
Court clerks
10 Nov 2008 | Searching Khaleda To bring Razzak’s | Relatives of 10,000
Khatun Khaleda Khatun | relatives Khaleda
back from Khatun
unknown place
so the detainees
could be released
12 Nov 2008 | Hearing on bail Fees, tips & Razzak’s Lawyer, 500
petition unavoidable relatives lawyer’s staff,
bribes bench clerks
12 Nov 2008 | Rescuing of Rental of car, Razzak’s | Around nine 5200
Khaleda Khatun food, refreshment, | relatives persons
from Mongla Port telephone including
by relatives of for persons relatives of
detainees involved Khaleda Khatun
12 Nov 2008 | Rescuing of Developing & Razzak’s | Local 1500
Khaleda Khatun processing film, | relatives journalists
photocopying, who took
sending news photographs
to newspapers of Khaleda
Khatun to

publish in papers
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Magistrate’s Court

12 Nov 2008 | Rescuing of For assigning an | Razzak’s Babul Akther, 5000
Khaleda Khatun officer to record | relatives | Officer-in-Charge
statement of of the Mongla
Khaleda Khatun Police Station
after rescuing
from Lal Mias
restaurant, under
under section
161, Code of
Criminal
Procedure
12 Nov 2008 | Rescuing of Recording RazzaK’s | Sub Inspector 3000
Khaleda Khatun statement of relatives | Nazrul Isalm
Khaleda Khatun of the Mongla
Police Station
12 Nov 2008 | Receiving Rental of car Razzak’s | Sub Inspector 5000
Khaleda Khatun for round trip relatives | Mahbubur
under Paikgachha from Paikgachha Rahman,
police custody to Mongla, Paikgachha
from the food & Police Station
Mongla police refreshment
13 Nov 2008 | Medical examination | Rental of car Razzak’s | Sub Inspector 8000
of Khaleda Khatun for round trip relatives | Mahbubur
from Paikgachha Rahman
to Mongla, food
& refreshment
13 Nov 2008 | Statement of Providing a copy | Razzak’s | Government 1200
Khaladea Khatun of Khaleda’s relatives | Record Officer
before magistrate statement to Assistant Sub
magistrate Inspector
Mr. Sultan
17 Nov 2008 | Submission of Fees, tips, Razzak’s Lawyer, 500
another petition unavoidable relatives lawyer’s staff,
for bail to bribes bench clerks
magistrate’s court
17 Nov 2008 | Police investigation Submitting Razzak’s | Sub Inspector 10,000
investigation relatives | Mahbubur
report to court Rahman
18 Nov 2008 | Secking bail at the Providing Razzak’s | Government 2000
sessions judge’s certified copy relatives | Record Officer
court on rejection of magistrate’s Assistant Sub
of bail petition by orders regarding Inspector
magistrate the case Mr. Sultan,
staff of
Paikgachha
Senior Judicial
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19 Nov 2008 | Submission of Fees, tips, Razzak’s | Lawyers, 500
bail petition to the unavoidable relatives lawyers’ staff,
sessions judge’s court | bribes bench clerks
of the Sessions
Judge’s Court
of Khulna
20 Nov 2008 | Sessions judge’s order | Producing papers | Razzak’s | Bench clerks 1200
to produce case on time with relatives | of the Session
documents from sessions judge’s Judge’s Court
the magistrate’s court | order & obtaining & Government
agreement to do Record Officer
so from staff Assistant Sub
Inspector
Mr. Sultan,
staff of the
Paikgachha
Senior Judicial
Magistrate’s Court
25 Nov 2008 | Follow up on session | Passing case Razzak’s | Government 600
judge’s order documents to relatives | Record Officer
sessions judge’s Assistant Sub
court Inspector
Mr. Sultan,
police staff of
Paikgachha
Senior Judicial
Magistrate’s Court
27 Nov 2008 | Hearing on bail Fees, tips, Razzak’s Lawyers, 7000
petition at sessions unavoidable relatives lawyers’ staff,
court bribes bench clerks
of Sessions
Judge’s Court
of Khulna
27 Nov 2008 | Ad-interim bail Sending the Razzak's | Court staff 500
grant by sessions court’s order to | relatives
judge the Khulna
District Jail
27 Nov 2008 | Release from Transportation | Razzak's | Car driver 800
jail on bail home (40 per relatives
cent of cost)
8-27 Nov Meetings in prison Food, Razzak’s Relatives, 3200
2008 transportation, relatives friends, staff
telephone & of Khulna
bribes to prison District Jail

guards
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15 Dec 2008 | Appearing before Fees, tips, Razzak Lawyers, 500
the magistrate’s court | general lawyers’
expenditure staff & bench
& bribes clerks
12 Jan 2009 | Appearing before the Fees, tips, Razzak Lawyers, 1200
sessions judge’s court | general lawyers’ staff
for permanent bail expenditure & bench clerks
& bribes
TOTAL 159,660

Xl. Ongoing extra-judicial killings and impunity

The State stands accused of having perpetrated over a thousand extra-judicial killings in
the last four years and many more before. On Feb. 11, Prime Minister Sheikh Hasina
told the parliament that: “Criminals must be brought to justice according to the law, so
there should be no extra-judicial killing in any circumstance. Legal action will be taken
against those guilty of such killings.”

Article 32 of the Constitution of Bangladesh protects the people’s right to life and liberty,
as fundamental rights. The provision reads: “No person shall be deprived of life or personal
liberty save in accordance with law.”

Despite this right being enshrined in the country’s supreme law, it is being violated on
a scale that requires the attention of the government and the international community,
notably the Human Rights Council, which has to date failed to address the situation of
rights in Bangladesh in any credible way.

In cases of violations, there are provisions for the lodging of complaints with the police
under Section 154 of the Code of Criminal Procedure-1898, which states that:

“Every information relating to the commission of a cognizable offence if given orally to an
officer in charge of a police-station, shall be reduced to writing by him or under bis direction,
and be read over to the informant; and every such information, whether given in writing
or reduced to writing as aforesaid, shall be signed by the person giving it, and the substance
thereof shall be entered in a book to be kept by such officer in such form as the Government
may prescribe in this behalf.”

However, when the police themselves, or other branches of law-enforcement, are the
alleged perpetrators of abuses, such avenues for complaints are fully obstructed. This is
the case in particular with the gravest abuses, notably extra-judicial killings.
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Typically, regarding extra-judicial killings, the police at the first hurriedly register a
complaint of unnatural death. Such complaints are registered under Section 174 of
the Code of Criminal Procedure-1898 as an “accidental or suicidal death” instead of
a “homicidal death.” The same provision also empowers an “Executive Magistrate” to
inquire into the incident. In all cases, the law-enforcement agents and the magistrates
conspire to disguise the extra-judicial killings, notably by branding them as “crossfire” or
“encounter” killings.

In the rare case where complainants attempt to lodge complaints of extra-judicial killing
by State-actors, the police not only refuse to record the complaint but also intimidate
the complainants and even other members of their families. Furthermore, the authorities
typically then engage in smear campaigns against the victims, labelling them as being
suspects or accused persons in criminal cases, including fabricating charges and/or cases
against such persons. Such fabrication is commonplace in Bangladesh, and includes
serious crimes like robbery, murder and the possession of illegal weapons.

Extra-judicial killings notably by the police and Rapid Action Battalion, and have
resulted in derisory investigations and impunity. Between when the currentgovernment
took power at the beginning of 2009 and November 30, 2009, 120 new cases of extra-
judicial killings had been recorded by the AHRC in cooperation with Odhikar, a local
human rights organization of Bangladesh.

Contrary to the indications in Hasinas speech that extra-judicial killings would not be
tolerated, the country’s Minister for Home Affairs, Sahara Khatun, a lawyer by profession,
told the media on May 16, 2009, “Incidents of extra-judicial killing occur only when
members of the law enforcing agencies come under attack. The law-enforcers should have
the right to save their lives when they come under attack.” On 17 November, the Home

Minister stated that “no ‘crossfire’ killing [has] occurred since her party has assumed
office.”

If the home minister, who is responsible for controlling law-enforcement agencies,
endorses their lawless actions instead of reining them in under the laws of the land, things
are clearly out of control. Reportedly, after the home minister’s comment, extra-judicial
killings increased rapidly.

In January 9 killings by State-agents were recorded, while in February the number
reduced to 2 and there were none in March. In April, 4 persons were killed in “crossfire”
incidents. However, following the Minister’s intervention, such killings increased in
the following months. In May there were 16; 7 in June; 5 in July; 19 in August; 35 in
September; and 22 in October, 2009.
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The Home Minister’s claim on November 17 that “no ‘crossfire’ killing [has] occurred
since her party has assumed office” came two and a half months after the chief of the
Rapid Action Battalion (RAB) admitted that his force conducts “crossfire” killings in the
country. The Director General of the RAB, Mr. Hassan Mahmud Khandker admitted in
a press briefing on September 3, 2009 that 577 persons were killed in “crossfire” in 472
incidents until August 2009, since the inception of the RAB on 26 March 2004. On
September 4, 2009, most of the national dailies of Bangladesh published the news. There
is a serious inconsistency of messages emanating from the government, which should
denounce all such killings and act in concert to eliminate this practice and ensure justice
and accountability.

On October 3, shipping minister Shahjahan Khan, while speaking in discussion organized
by the BBC in Dhaka, suggested that Bangladeshis should understand that “There are
incidents of trials that are not possible under the laws of the land. The government will
need to continue with extra-judicial killings, commonly called crossfire, until terrorist
activities and extortion are uprooted. Nobody is interested in filing cases against the
criminals who carry out one terrorist act after another. Under the circumstances, what
other option is left for the government?”

Seeking justice concerning extra-judicial killings remains unthinkable because the police
threaten complainants with extra-judicial killings themselves, under the justification of
“crossfire” incidents, whenever a relative of a victim goes to the police station to register
a complaint. The message is clear to anyone that dares to complain about extra-judicial
killings by the authorities in Bangladesh: complain and be killed. This leads to the
perpetrators of such grave human rights abuses being able to operate and re-offend in the
knowledge that their crimes will be accompanied by total impunity. This situation gives
rise to a climate of severe fear in the country, including for journalists, lawyers, doctors
and human rights defenders that encounter such cases, as speaking out concerning these
killings also results in reprisals.

For example, Mr. Jahangir Alam Akash, a journalist and human rights defender in the
northern city of Rajshahi, publicised a number of televised reports highlighting the details
of “crossfire” killings along with the inconsistencies of such claims by the Rapid Action
Battalion in recent years. On October 23, 2007, officers of the Rapid Action Battalion
led by Major Rashidul Hassan Rashed, illegally arrested him from his home. Mr. Akash
was arbitrarily detained and tortured in a Rapid Action Battalion camp in Rajshahi.
He was implicated in three fabricated charges of extortion under the Emergency Power
Rules-2007, and detained in the Rajshahi Central Jail, despite a High Court Bench
having granted him bail in the case. Mr. Akash, after having been released on bail, has
to regularly appear before the Magistrate’s Court, Sessions Court and the High Court
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Division to seek extensions to his bail grants and continues to receive regular threats from
members of the law-enforcement agencies and their allies. He lost his employment and
was being financially crippled by legal costs. Ironically, Major Rashidul Hassan Rashed
has been serving in the UN Peacekeeping Mission in the Ivory Coast since July 2008.
Such an opportunity is treated as a prize in the Bangladeshi armed forces. As mentioned
in the section above concerning political interference in the course of justice, two cases
against Mr. Akash were not dropped by the current government despite serious concerns
as to their validity. "'

Given such experiences, it is not surprising to find that persons have no faith in the justice
system in Bangladesh. The authorities, however, claim that the lack of complaints means
that there are no problems of illegal actions by the members of the law-enforcement
agencies. Such “logic” is also used by the country’s representatives at the Human rights
Council to deflect any criticism that may surface there.

The systematic protection of members of the authorities by the State has meant that not
a single case of extra-judicial killing has yet been investigated by any competent authority,
and therefore no prosecutions or punishments of the alleged perpetrators have taken
place. Despite what the Constitution of Bangladesh states, in reality the authorities can
and do get away with murder and function as if above the law. The AHRC recalls that
Article 31 of the Constitution, reads:

“1o enjoy the protection of the law, and to be treated in accordance with law, and only in
accordance with law, is the inalienable right of every citizen, wherever he may be, and of every
other person for the time being within Bangladesh, and in particular no action detrimental to
the life, liberty, body, reputation or property of any person shall be taken except in accordance
with law.”

However, the agencies that are responsible for such perpetrating over a thousand extra-
judicial killings in the last four years and many more before, have been rewarded in
various ways, notably the Rapid Action Battalion, which has received praise and awards,
including the country’s Independence Day Award on March 23, 2006, for “outstanding
performance in maintaining law and order.” In 2007, the government awarded 28 RAB
officers with “Police Medals.” All of these officers have allegedly been involved in grave
human rights abuses, including extra-judicial killings.

11 AHRC-UAU-063-2008: http:/fwww.ahrchk.net/ualmainfile. php/2008/3058/;
AHRC-UAU-003-2008 : http:/fwww.ahrchk.nedtualmainfile. php/2008/2713/;
UP-155-2007: hitp:/fwww.ahrchk.net/ual/mainfile.php/2007/2668/;
UP-142-2007: http://lwww.abrchk.netlualmainfile. php/2007/2637/;
UP-101-2007: http.:/lwww.abrchk.nedualmainfile. php/2007/2504/;
UA-149-2007: http:/lwww.ahrchk.net/ua/mainfile.php/2007/2371/.
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Such extra-judicial killings by the law-enforcement agencies have continued to take place
after the current government took office on January 6, 2009, and can therefore not claim
innocence concerning this grave problem. The current government must ensure that all
such killings cease and that truly impartial and effective investigations are launched into
these cases to ensure that the perpetrators are brought to justice and that victims’ families
receive adequate reparation.

This will require a functioning and effective, independent judiciary at all levels, which
remains highly elusive at present. The Supreme Court of Bangladesh, as the guardian
and interpreter of the Constitution, must act to address this situation. The Supreme
Courts High Court Division has inherent power to deal with issue of fundamental rights,
according to Section 561A of the Code of Criminal Procedure-1898, which reads:

“ Nothing in this Code shall be deemed to limit or affect the inherent power of the High Court
Division to make such orders as may be necessary to give effect to any order under this Code, or
to prevent abuse of the process of any Court or otherwise to secure the ends of justice.”

Moreover, Article 102 (1) of the Constitution of Bangladesh authorises the High Court
Division to issue certain orders and directions:

“The High Court Division on the application of any person aggrieved, may give such
directions or orders to any person or authority, including any person performing any function
in connection with the affairs of the Republic, as may be appropriate for the enforcement of
any the fundamental rights conferred by Part 111 of this Constitution.”

There are three writ petitions pending before the High Court Division of the Supreme
Court of Bangladesh where the Division Benches of the High Court issued rule against
the government. The first ever Writ Petition was filed on 25 May 2006. The Court —
a Division Bench comprising Justice Md. Awalad Ali and Justice Zinat Ara — asked the
legality of “crossfire” in its rule against the government. However, no further hearing has
so far taken place on this writ petition.

On 6 August 2006, another rule was issued by a High Court Division Bench comprising
Justice Seyed Mohammad Dastgir Hossain and Justice Mamnun Rahman following a
hearing of a writ petition filed by a local rights organization filed the writ petition.

On 29 June 2009, three human rights organizations together filed another writ petition
with the High Court Division. A Division Bench of Justice Syed Mahmud Hossain and

Justice Kamrul Islam issued a rule against the relevant departments of the government.

Despite having suo motto powers, the Supreme Court of Bangladesh, has repeatedly
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failed to take legal initiatives to stop the practice of extra-judicial killings. Finally, a
Division Bench of the High Court Division, Supreme Court of Bangladesh passed a
suo moto ruling on November 17, 2009, against the government and the Rapid Action
Battalion, calling on them to explain within 48 hours that why the shooting and deaths
of persons in custody should not be declared illegal. As of early December 2009, no
developments had been recorded by the AHRC concerning this, however.

A Division Bench comprising Justice AFM Abdur Rahman and Justice Md. Emdadul
Haque Azad passed the suo moto rule after reading newspaper articles regarding the deaths
of two siblings — Mr. Lutfor Khalashi and Khairul Khalashi — who were killed while
in custody of the RAB-8 in Madaripur district. The Court asked the Secretary of the
Ministry of Home Affairs, Director General of the RAB, Commander of the RAB-8 and
a Major of RAB, who arrested the siblings in person, to respond. This is the first ever suo
moto rule from any court of Bangladesh regarding extra-judicial killings.

In the case in question, on November 14, Major Wahiduzzaman led a RAB team from
Jatrapur area under Narayanganj district to arrest Mr. Lutfor Khalashi and Mr. Khairul
Khalashi. On the same day, the siblings’ family members held a press conference at
the Madaripur press club to express their fear of extra-judicial executions of the two.
The family urged the authorities to save the two persons from “crossfire”, which is the
officially adopted way of killing suspects while in detention of the RAB and the police.

On the same day, the RAB-8 claimed that Lutfor Khalashi and Khairul Khalashi were
killed in an “exchange of gunfire” in Madaripur while a group of ultra-leftists opened
fire at the paramilitary force’s patrol team early that morning. The RAB personnel
arrested the two persons from Narayanganj, adjacent to Dhaka city, and killed them in
Madaripur, around 150 kilometres away, after around two days of being in custody of the
paramilitary force.

The High Court’s long-awaited suo moto rule questioning the legality of deaths in the
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name of crossfire, will hopefully help the nation to establish a system that puts a halt
to extra-judicial killings and brings the perpetrators to justice. The government should
have accepted the High Court’s rule as a window of opportunity to solve the prevailing
practice of extra-judicial killings under the various pretexts that are used to justify such
killings, including “crossfire”, “encounter”, “exchange of fire”, “gun shots”, “gun battle”,
and “shootouts” or “in the line of fire” incidents, all of which are synonymous with illegal
executions.

It is evident that such killings are one of the many big problems concerning human rights
and the rule of law in the country. Successive governments in Bangladesh have been
ensuring impunity for the alleged perpetrators of extra-judicial killings.
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In its first ever official report to the President, submitted on December 6, 2008, the
National Human Rights Commission of Bangladesh recommended that an Independent
Probe Commission should investigate allegations of extrajudicial killings in the country.
However, the authorities have not yet made any comment or taken any initiative to
respond to the NHRC’s recommendation.

Case Study 1:"

Mr. Kamruzzaman, who is in the public service, alleged that his son Rakibuzzaman
Rakib had been imprisoned for 10 years for possessing an explosive substance. The police
allegedly implicated him in four more cases while he was already in detention. However,
the court granted him bail five years ago. Hearing rumours that the Rapid Action
Battalion might kill Rakib as soon as he was released from prison, Kamruzzaman decided
not to allow his son to appear in public, fearing his death.

On 10 May 2009, Rakib’s father made arrangements to send the court’s bail order to
the prison authorities. However, the jail authorities did not release Rakib on that date.
Hoping that his son would be released the following day, Kamruzzaman waited outside
the Dhaka Central Jail’s gate the next morning. At around 9:30 p.m. Kamruzzaman saw
two white microbuses arrive at the prison. Seven plainclothes policemen with walky-talky
radios and firearms stepped out of the vehicles. Three went inside the prison at around

10:45 p.m.

About an hour later, Kamruzzaman saw the jailor Bazlur Rashid and a deputy jailor
coming out with the three men who had entered the prison earlier. They were carrying
Rakib and holding his hands and legs. At the gate, when Rakib saw his father he cried
for help. The men put Rakib in a car and left the place. The armed men prevented
Kamruzzaman from getting close to his son. Later, Kamruzzaman chased them in vain
and returned home fearing for his son’s life.

That day Kamruzzaman and Rakib’s wife Nira visited several police stations, including
the offices of the Rapid Action Battalion, to find their son. Every law-enforcement officer
they met denied any connection to the incident or any knowledge of Rakib’s whereabouts.
When Nira wanted to lodge a complaint with the duty officer of the Lalbagh police
station, under whose jurisdiction the Dhaka Central Jail is situated, she was denied the
right to lodge the complaint. Rather, the police asked her, “Who knows the whereabouts
of your husband and who took him where?”

The next morning Rakib’s dead body was found on a Dhaka street, with bullet wounds.

12 hutp:/fwww.upiasia.com/Human_Rights/2009/05/19/still_no_rule_of law_in_bangladesh/4422/
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Forensic medical experts found a bullet in his body, presumably from a small firearm,
while conducting an autopsy.

The father of the deceased told the media and rights groups that all relevant offices of the
law-enforcement agencies had denied involvement in his son’s murder. No investigation
or arrests have taken place in this case.

Case Study 2:"

Mr. Nirapad Boiragi, a 58-years-old tailor, was a freedom-fighter during the liberation
war in 1971. He used to work as a dressmaker in a shop owned by Mr. Peter at Chalna
Bazar under the Dakope police station in Khulna district. On 7 October, 2009, the local
police called in Nirapad to the police station. He was allegedly tortured by the police
while in detention. Nirapad’s family members and relatives were denied access to the
police to see him. After one night’s detention the district police authority took him to
the office of the Superintendent of Police (SP) in Khulna city. The family was unable
to locate Nirapad’s position as the police did not disclose his whereabouts and also did
not allow the relatives or any lawyer to meet him. On 9 October early in the morning,
Nirapad’s relatives were informed that Nirapad was killed in “crossfire” with the Dumuria
police under the same district.

The Officer-in-Charge (OC) of the Dumuria police station Mr. Md. Fauzul Kabir
claimed that Nirapad Boiragi was a “member of an ultra leftist underground party named
New Biplobi (Rebel) Communist Party”. Nirapad and around 15 to 20 of his associates
were holding a meeting on the bank of the river Bhodra near brickfield. After arrival of
the police, who learned about the meeting from their secret source, the operatives fired
at the police, who also encountered with gun shots. Nirapad received bullet injury in the
incident and succumbed his wounds when he was taken to the Dumuria Hospital.

Nirapad’s wife Ms. Kalpana Boiragi told the Asian Human Rights Commission that she
along with her son Amit Boiragi went to the Dumuria hospital and saw her husband’s
dead body left on the floor on thick layer of blood. The body had signs of bullet wounds
in chest, throat, lower abdomen and back. The police did not allow any of Nirapad’s
relatives to touch his dead body or see it more closely. The prepared the Inquest Report
of the dead body and arranged post mortem at the Khulna Medical College Hospital. At
around 9PM on October9, the police brought the dead body to Nirapad’s house but did
not allow any person to see or touch the body. At 10PM the police took the body to the
local funeral yard for cremation. In presence of the Upazilla Nirbahi Officer (administrative
head of a sub-district) Mr. Sakhawat Hossain and OC of the Dumuria police Mr. Md.

13 http:/fwww.abrchk.net/ua/mainfile. php/2009/3330/
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Fauzul Kabir and a large number of police Nirapad’s body was cremated by the police,
not by the family. The authorities paid “state honour” to Nirapad by saluting him at the
time of cremation of his body, however, without any bugle, which is a traditional way of
paying tribute to the freedom-fighters in Bangladesh.

Nirapad’s family claims that Nirapad, as a freedom-fighter, had the spirit of the liberation
war throughout his life. He was always an outspoken person in the locality. His firm
character earned enemies from his neighbourhoods. Kalpana Boiragi alleged that
previously the police arrested Nirapad arbitrarily three times and detained in the custody.
On each of those occasions the police fabricated pending cases against her husband, who
later proven innocent after investigation and got acquittal of those cases. In one of the
recent cases the police brought charge against Nirapad in a fabricated case for failing to
pay bribes to the investigation officer. But, the Court granted him bail in that case.

The family alleges that some of the neighbours, who wanted to grab Nirapad’s one
bigha (0.33 acre) land and a bamboo-fenced house that he possessed from his ancestors,
conspired with the police to kill him. Terming the “state honouring” during the
cremation of Nirapad’s dead body “extremely ridiculous” Nirapad’s wife said, “As a
[freedom-fighter Nirapad'’s achievement was his extrajudicial death at the hands of the law-
enforcing agencies of the same state for which he fought for four decades ago. The Bangladeshi
police have succeeded to put an end to a person’s life forever what the Pakistani soldiers were
unable to do even during the war. Justice is an unthinkable matter in this country”.

Nirapad’s son Amit Boiragi told the Asian Human Rights Commission that their family
used to survive on his father’s income from the tailoring job. Amit alleged that the local
police and administration have been intimidating their family and insisting to keep
silence on the issue of his father’s assassination “in the drama of gun fire”.

In Bangladesh freedom-fighters are respected by the people and the State for their past
contributions and sacrifices. Every government for the last four decades has announced
special programmes to honour these persons as national heroes.

XIl. The urgent need for the criminalisation of torture

Ill-treatment and torture are endemic in Bangladesh. There is no clear law that
criminalizes the practice. Police officers or members of other law enforcement agencies
can torture citizens without fear of sanctions, even if they torture people to death. The
Penal Code-1860, is very weak in this respect.

Moreover, people are so frightened that they normally dont lodge complaints against
members of law enforcement agencies concerning cases of torture. Should they register
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such a complaint, it is predictable that either the complainant or members of his or her
family may be falsely implicated in a criminal case.

Torture is not defined as a crime in any of the existing laws of Bangladesh. The police,
who continue to operate under colonial-era laws and practices, use torture as the easiest
tool to extort money and confessional statements from suspected criminal or individuals
that they choose to target. They also use torture to fabricate evidence as they wish.
The police not only routinely deny victims of torture access to complaint mechanisms
but they also fabricate criminal cases against the victims and their relatives, as well as
any witnesses, in order to stigmatise the persons socially and perpetuate the climate of
impunity.

For example, if an allegation is lodged against a police officer, who killed an accused
person illegally, the case will be investigated by a police officer (Section 156 and 157
of the Code of Criminal Procedure-1898). In most cases police officers do not make
negative reports against other police officers.

Furthermore, the existing laws in the outdated Penal Code (1860) as well as the Code of
Criminal Procedure (1898) have significant loopholes that deny the victims their right to
justice regarding cases of torture.

Additionally, criminal complaints are initially dealt with at the Magistrate’s Court where
the prosecution is handled by the police. This helps the alleged perpetrators instead of
providing victims with avenues to seek effective remedies. The public prosecutors, who
are politically chosen by successive governments and who appear on behalf of the State in
certain cases, prefer to maintain a good relationship with the police and therefore also do
not pursue the police.

Magistrates and judges lack adequate knowledge about the consequences of torture,
which creates innumerable physical and psycho-social problems, followed by unavoidable
financial expenditures to the victims of torture. Judges do not comprehend the systemic
problems for victims in proving a case of custodial torture against the police who control
the complaints procedure, the investigation and the prosecution.

The leaders of the ruling political parties in Bangladesh treat members of the law-
enforcement agencies as their hired henchmen. Many senior politicians make statements
minimising the serious nature of torture or justifying the practice.” These politicians
wrongly argue that torture is useful in fighting crime. They overlook the reality that

14 http:/fwww.abrchk.netlstatements/mainfile. php/2009statements/2253/
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the police abuse their legal powers as result of the absence of any functioning system
of accountability. Such statements are major obstacles to the eradication of torture in

Bangladesh.

There are certain Sections in the Penal Code-1860, in Chapter- IX, Section 161 to 171,
regarding offences by or relating to public servants such as:

Public servant receiving gratification other than legal remuneration in respect of an official act

(Sec-161)

Public servant disobeying the law with the intent to cause injury (Sec-166)

OR

Public servant filing a corrupt report in a judicial proceeding contrary to the law (Sect- 219)
OR

Commitment for trial or confinement by a person in authority who knows that he is acting
contrary to the law, (Sect- 220) as incorporated in Chapter-XI of the Penal Code regarding
false evidence and offences against public justice.

These are punishable offences. But such a case initiated against a police officer or a public
servant can hardly be found. People do not feel free to take action against a police officer
or the Armed Forces because they are afraid of being falsely accused as mentioned above.
Secondly, these types of cases are generally investigated by police officers and all garnered
information is required to be given to the Police Station as provided in Chapter-XIV,
Part-V of the Code of Criminal Procedure. Every recognizable offence is investigated by
police officers. If the case is directly filed before a Magistrate, the same information is
sent to the police for investigation. In such circumstances it is difficult to bring the wrong
doers to justice. These are crimes committed by police officers/ armed forces in discharge
of their official duties.

Mechanism of trial and punishment: Decisions taken by the Armed Forces Tribunals
and the disciplinary actions by authorities in the Armed Forces are immune from

challenge in Writ Jurisdiction, except within the narrow compass of want of jurisdiction,
according to the Dhaka Law Report (DLR) 34 (Appellate Division), Page 125.

The Armed Police Battalion Ordinance 1979 has given birth to (i) Armed Police
Battalions and (ii) Rapid Action Battalions (RAB). Under Section 6-A of the Ordinance
the RAB is empowered to investigate any offence under the direction of the government
under the Code of Criminal Procedure-1898 or any other law. The Investigating Officer
shall exercise all such powers and perform all such functions and duties as may be
exercised or performed by a police officer under the Code of Criminal Procedure-1898;
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but if they do anything wrong or illegal they will be tried by their own Tribunal, not by
an ordinary court.

Legal Impediments: There are certain legal impediments that are designed to prevent
cruel and inhumane acts, although these are proving ineffectual at present. The Code of
Criminal Procedure of 1898 has given wide-ranging powers to police officers effecting
arrests or investigating cases. Section 46 to Section 67 as incorporated in Chapter-VI, set
out the procedures for conducting arrests.

Section 46-

Making arrests: (1) “In making an arrest the police officer or other person making the
same shall actually touch or confine the body of the person to be arrested, unless there be
a submission to the custody by word or action”.

Resisting arrest: (2) “If such person forcibly resists the endeavor to arrest him, or
attempts to evade the arrest such police officer or other persons may use all means
necessary to effect the arrest.

(3) Nothing in this Section gives a right to cause the death of a person who is not accused of an
offence punishable with death or with transportation for life”.

It is clear from sub Section (1) of Section 46 that police officers in arresting a person will
not touch the body unless by word or action the police officer informs him that he is
arrested or he is in custody. So there is no scope for applying force in arresting a person
unless the person required to be arrested applies any force or resists in evading the arrest.

But in Sub-Section (2) of Section 46 the Police Officer may use all means necessary if
the person resists or attempts to evade arrest. The police officer may shoot towards the
evading person and kill him if he is an accused of an offence punishable with death. This
has enabled the police and RAB to cause the death of a person while arresting him by
justifying the death as necessary due to the person resisting arrest, however true this may
in fact be. To stop extra-judicial killing an important step would be the amendment of
sub-Section (2) of Section 46 to prevent further abuses.

The police have an important social responsibility to ensure that innocent persons are not
charged with irresponsible or false allegations. In the Dhaka Law Report (DLR) (High
Court Division) page 363, Mr. Justice Hamidul Haque and Mr. Justice Salma Masud
Chowdhury have made certain recommendations regarding arrest, confessions and police
remand. But these recommendations have not been implemented.
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The pen of the investigating officer is a mighty weapon, as was experienced in the British
colonial period. It can compel an innocent person to stand in the dock to face trial;
likewise it can set a veteran criminal free.

In sections 54, 156, 157, 164, 167 and other accompanying sections of the Code of
Criminal Procedure-1898, the police have unfettered jurisdiction, resulting in their
being able to act as if they are above the law. The time has come to urgently address these
problems by amending relevant Sections and enacting the necessary laws. If this is done,
there would be ways for members of the law enforcment agencies to be held accountable,
while at present this is not possible in reality.

However, the current government does not appear to have the will to take the required
action and should therefore be condemned for its failure to take the steps necessary to
begin to eliminate abuses during and following arrest, that are the cause of many grave
human rights violations in the country, including torture and extra-judicial killings.
Incumbent governments have typically been reticent to tackle the law enforcement
agencies, and while those in opposition denounce violations for political gain, they
become silent on the matter when taking power.

Case Study 3: "

Police tortured in public Ms. Shahin Sultana Santa, a pregnant woman awaited her
son in front of school, on 12 March 2006, at the Dhanmondi are in Dhaka. Deputy
Commissioners of the Dhaka Metropolitan Police (DMP) at the time, Mr. Kohinoor
Mian and Md. Mazharul Haque, led the torture along with their subordinate police
officers on the street when a procession of the then opposition political party, Bangladesh
Awami League, which is currently the ruling party in 2009, was passing through the area.
The police suspected Santa of being one of the demonstrators. The acts of torture were
published in print media as well as in the electronic media, as well a through televised
reports on the satellite television channels.

Santa received severe injuries to her thighs, lower abdomen, back, waist, hip and other
areas of her body. She suffered two fractures due to the police brutality, one in her right
elbow and the other in the small finger on her right hand. She also had to abort her
unborn baby as a result of the torture. Santa went to lodge a charge against the alleged
perpetrators at the Mohammadpur police station, who refused to record the case. She
then filed her case (CR Case number 312/06) with the Chief Metropolitan Magistrate’s

15 AHRC-UAU-035-2009, UA-105-2006, UP-058-2006, UP-062-2006, UP-083-2006, UP-096-2006,
UP-101-2006, UP-112-2006, UP-114-2006, UP-181-2006, UP-207-2006, UP-026-2007 and UP-040-
2007
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Court in Dhaka on March 14, 20006, against her alleged perpetrators. On 19 March,
20006, she filed another case (Number: 23/06) under sections 10/30 of the Women and
Child Repression Prevention (Special Provision) (Amended) Act - 2003.

On 22 March 2006, the police fabricated two cases against Santa involving two
individuals and lodged complaints with the Chief Metropolitan Magistrate’s Court of
Dhaka for extortion and theft. The Magistrate ordered the police record and investigate
the two cases that were lodged as counter case to harass Santa and her husband, a lawyer
by profession, who had been pleading her case.

In the first case, following an order by the Chief Metropolitan Magistrate’s Court,
which was made on 14 April 2006, the Inspector General of Police (IGP) initiated an
investigation into the original incident of police brutality against Santa. The Additional
Special Superintendent of Police of the Criminal Investigation Department, Mr. Kawsar
Ahmed Haidari, sought the help of Santa in recording witness statements, who were in
hiding to escape further police brutality and harassment. Santa had arranged to have
the witnesses meet with Mr. Kawsar at her residence on April 10, 2006. On that day,
however, instead of recording the statements of the two witnesses, Mr. Kawsar proceeded
to charge them with involvement with a banned Islamic militant political party, Jama'tul
Mujahidin of Bangladesh. The policeman charged the witnesses with having met with
Sheikh Abdur Rahman, who is the top leader of the banned militant group and who had
been arrested in that period by the Rapid Action Battalion.

For three and a half years the case has remained pending before the Metropolitan Sessions
Court of Dhaka for hearing of the Revision Petition since 20006, following Santa’s lawyer
having challenged the CID investigation report.

Mrs. Santa lodged two cases against the police officers — one under the Penal Code of
1860 for torture, lodged on 14 March, 2006, and the second under the Women and
Children Repression Prevention (Amendment 2003) Act-2000, lodged on 19 March,
20006, concerning violence against her as a woman. The violence against women case was
investigated by a Magistrate and the Penal law case was investigated by a police officer
from the Criminal Investigation Department.

The Judge of the Fourth Special Tribunal for Prevention of Women and Children
Repression Ms. Kaniz Akhter Nasrina Khanam dropped Santa second case, after
Magistrate Shafique Anwar conducted a shoddy investigation as part of a judicial probe,
which ended up leading the tribunal to rule that “sexual harassment and molestation was
not proved.” The court failed to address the issue of torture, which had been proven in
the same investigation report.
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The report made by the judicial probe commission contains additional information,
which was not provided by the witnesses, and important information that was provided
was omitted. For instance, witness Mr. Omar Faruk Keru, reportedly told the judicial
probe commission that while he was passing the scene he saw a group of police beating a
woman on the street before taking her into a police van. Others, he said, also witnessed
this scene. Santa said that Mr. Omar made this statement during her presence. The
judicial probe commission added that while passing through the place Omar ‘saw around
5000 people gathered there’. Santa asserted that Omar did not say about “5000 people”
in his statement. On the other hand, Omar told the judicial probe commission that the
Deputy Commissioner (DC) of the Dhaka Metropolitan Police (DMP), Mr. Kahinoor
Mian, was being aggressive and was directing his colleagues to beat the lady (Santa), but
that information was absent in the report of the judicial probe commission.

Santa also noted changes to the buildings and area where the attack against her took
place. Santa alleges that she learned that DC Mr. Kohinoor Mian allegedly paid the
owners of the shops and buildings to alter the appearance of the area with a view to
change the circumstantial evidence of the place of the incident. She also alleges that the
police are continuing to harass the witnesses in her case as of December 2009.

Meanwhile, Mr. Belal Hossain, a medical doctor from the Dhaka Medical College
Hospital, who treated Santa at the time of abortion after the incident of torture
and subsequently issued a medical certificate in this regard, has since been seriously
intimidated by the police officers. The doctor went to Santa’s home and requested that
they return the medical certificate that was submitted to the Court.

One of her witnesses, Mr. Zakir Hossain, was arrested and detained when he went to give
testimony to the office of the Magistrate for the judicial probe, and another witness was
allegedly killed by the police and made to look like an electrical accident during electric
connection repair works in Barisal district. False witnesses were arranged by the police to
provide testimony in the separate criminal cases against Santa.

The lawyers in Santa’s cases, including her husband, were repeatedly threatened by
unidentified persons, who were believed to be close tothe alleged perpetrators of Santas
torture.

The first case, which has remained pending before the court due to objections by Santas
lawyer that the case is based on a falsified police investigation report, has now been
registered with the Dhanmondi police station after the Chief Metropolitan Judicial
Magistrate of Dhaka on 24 September 2009 ordered the case be registered as a First
Information Report (FIR) and issued a warrant of arrest against the police officers.
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The Home Ministry, in October 2009, suspended Mr. Mazharul Haque, who was
promoted to an Additional Deputy Inspector General of Police after he had tortured
Santa, and Mr. Kohinoor Mian, who had been working as a senior Superintendent of
Police. The government reportedly deployed additional members of the police at the
entry points of the Supreme Court of Bangladesh, assuming that both of the senior police
officers would go to file writ petitions with the High Court Division to seek anticipatory
bail regarding the case of torture against them. But the police authorities have failed to
arrest the accused police officers, who remain in hiding.

The Inspector General of Police of the Bangladesh Police told the media that the two
officers — Mazharul Haque and Kohinoor Mian — became fugitives to escape arrest. It
is hard to believe that the police authorities do not know the whereabouts of their own
officers. As of the date of writing of this report in early December 2009, the police had
arrested none of the alleged perpetrators of Santa’s torture case.

A senior politician, who is also a Member of Parliament from a north-eastern constituency
and holds the portfolio of Chairman of a Parliamentary Standing Committee, argued
with a Staff of Asian Human Rights Commission in a meeting that Bangladesh should
continue custodial torture. “See, Bangladesh is a third world democracy. If we do not
use torture, then how can we combat our political opponents? Even if we want to
control Islamic militancy, we need to use torture. Otherwise, how do you manage these
problems?” the parliamentarian asked. His arguments are similar to those of the police,
who always claim that torture is necessary to control crime.

Case Study 4:

Sub-inspector Abul Hossain began his first day on the job at the Narsingdi Sadar Model
Police Station with an arrest and the brutal torture of Shakil Sarkar, a sixth grade student
believed to be around 12 years old. On October 2 at about 8 a.m. Shakil had gone to
meet his classmate Tanvir, who reportedly had been missing since the previous night.

Hossain took Shakil from Tanvir’s house to the police station, although there was no
complaint against him. The police officer detained him and then interrogated him about
the whereabouts of Tanvir. As Shakil was not aware of Tanvir’s whereabouts, Hossain
allegedly tied Shakil’s legs and hands with rope and hit him with a hammer on his body

joints and the soles of his feet.

Shakil’s mother, Rozy Begum, heard what was going on and went to rescue her son,
but police officers beat her too. At about 7:30 p.m., Tanvir’s relatives found him at his
maternal grandfather’s home in Nelaxa, which falls under the Raipura police station of
the Narsingdi district.
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Around midnight police released Shakil from custody, but not before warning him and
his mother of dire consequences if they disclosed the torture episode to anybody. Due to
injuries sustained during police torture, Shakil had to be admitted to the Narsingdi Sadar
Hospital for treatment.

When the media asked Mohammad Ali, the police superintendent of the Narsingdi
district, about the torture incident and the abduction of Shakil by the police, he simply
said, “Sorry for what has happened. If there is any written complaint lodged with the
police on the issue, the police will inquire into the matter and will take action, if anybody
is found guilty.”

However, the Additional Superintendent of Police of the same district, Bijoy Basak, a
subordinate to Ali, denied the torture allegation altogether.

The police officers do not want to realize that saying “sorry” for torturing someone does
not cure the pain suffered by the victim. Neither does denying that torture took place.
With regard to the claim that torture is vital for solving crimes, it is evident from this
case that it only perpetuates violence and injustice and does not reduce it. Shakil was
not a criminal, a political opponent or an Islamic militant. But his case is not an isolated
incident. Hundreds of people have suffered torture at the hands of the police, and some
cases have resulted in the death of the victim in custody.

Every case of torture has the same ending;: the victim alleges police torture in custody;
the police deny it and sometimes apologize as Ali did when questioned by the media.
The police refuse to lodge any complaint regarding the torture incident. There is no
complaint, no inquiry and no punishment for the perpetrators.

This can only happen in a country where senior parliamentarians argue in favour of using
torture. The politicians’ arguments are based on miscomprehension and a feudal mindset
and their expectations of receiving undeserved political benefits. Such arguments contain
no rational reasoning.

Instead of arguing for torture by saying Bangladesh is a so-called third world democracy,
Bangladesh’s policymakers should check the abuse of power by police who extort money
from ordinary people. Without torture and corruption, Bangladesh would have far
greater hopes of developing.

The nation must check how many cases the police in each of the country’s 631 police
stations fabricate every day. They must find out whether the police are efficient in
investigating cases and whether they follow the due process of law.
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There should be investigations about the number of reports that are politically motivated
and manipulated by the police as well as politicians. It is necessary to find out how many
criminal offenders get direct and indirect support from the police and go free by paying
bribes, and how many innocent individuals are falsely implicated in crimes committed by
criminals that enjoy police protection. Parliamentarians should also inquire how much
people trust institutions like the police and the judiciary and formulate steps to earn the
people’s trust in these institutions.

Politicians should also look into sincere and serious efforts to address problems relating
to law and order in establishments whose functional systems are weak. There must also
be transparency in the allocation of government budgets to law institutions and the law
enforcement agencies.

The current government was elected in a landslide due to the evident desire of the
Bangladesh’s citizens to enjoy the rule of law and human rights, but have turned their
backs on their electorate and do not at present deserve the mandate they have been
awarded.

New Bill tabled to punish the torturers and providing justice to victims: On
September 10, 2009, the Torture and Custodial Death (Prohibition) Bill, 2009, was
tabled in parliament. The bill attempts to bring Bangladeshi law in conformity with
international law. The bill has come to the parliament by way of a private member’s bill
proposed by Saber Hossain Chowdhury, one of the members for Dhaka city.

This bill has created the possibility of making torture a crime that is punishable as a
serious offence. It will also make custodial deaths punishable with life imprisonment.

The Asian Human Rights Commission worked in close collaboration with the Private
Member in the drafting of this law. This draft has incorporated the most developed
conceptions of law on this matter and deals with some of the more difficult problems of
investigations and prosecutions on torture in the Bangladeshi context.

In the past there had been various objections to treating torture and custodial deaths
as serious crimes in Bangladesh. Some have argued that such notions do not apply
to developing nations. The development of democracy and rule of law requires that
primitive methods of dealing with criminal investigations should be replaced. Experience
has clearly demonstrated that allowing the use of torture leads to the abuse of the powers.
The police and military often use these powers for unjust enrichment and also to suppress
fundamental freedoms, such as those concerning expression and association as well as the
course of justice.



52 The state of human rights in ten Asian nations - 2009

The development of a proper criminal investigation system depends on the possibility of
proper inquiries being conducted into crimes without the use of brutal methods such as
torture and cruel and inhuman treatment, that do not yield reliable results, as those being
tortured will agree to anything or say anything that is required to halt the torture.

The presentation of this bill before parliament has provided an opportunity for an
enlightened discussion on all matters relating to justice in Bangladesh.

All law makers of Bangladesh were urged to take an active part in the passing of this
law as soon as possible. On October 5 1998, the government of Bangladesh, under
the leadership of Sheikh Hasina, ratified the UN Convention against Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment (CAT). Ratification of
this international treaty automatically imposes the obligation to ensure that domestic
legislation is in conformity with international law on the matter. Eleven years has now
passed since the ratification of CAT, however, Bangladesh has still not yet criminalised
torture and is therefore not in compliance with the Convention Against Torture.

Moreover, apart from Bangladesh’s international obligation as a party to CAT, the state
has a mandatory constitutional obligation to protect the people from torture since the
Constitution was adopted by the Parliament after independence. The Constitution of
Bangladesh enshrines the citizens™ right to be protected from torture as a fundamental

right in Article 35 (5).

The government of Bangladesh also has constitutional obligations to ensure the
eradication of torture. The country’s parliament has an opportunity to take an important
step fulfil the government’s pledge by beginning to tackle torture in an effective way by
enacting the Torture and Custodial Death (Prohibition) Bill (2009).

Torture of journalist also a threat to the freedom of expression: Freedom of expression
and opinion remains vulnerable in Bangladesh. Journalists have been beaten by private
gangs operated by law-makers and politicians of the ruling political party. There have
been fabricated criminal cases lodged by ruling party political activists against a number
of journalists. For example, in Mymensing, Patuakhali, Chuadanga, Jessore, Chittagong
and Dhaka, journalists have faced fabricated charges for writing concerning abuse sof
political power. Charges frequently involve extortion or bribery, although in certain cases
false charges of violence against women, including rape or molestation, have also been
used in such cases.

There are even instances of torture of journalists at the hands of paramilitary forces in the
capital, where the Home Minister either has little ability control over these forces or is
working in complicity with them.
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Examples of attacks on the press are plentiful. On 13 April, journalists were beaten by
allies of a Member of Parliament at Gaforgaon in Mymensingh district. The incident
happened after the legislator reacted to a media report and warned the journalists by
saying “I am the MP . . . nothing can be written against me in the next five years. . .

A journalist and editor of an English speaking national daily, Mr. Nurul Kabir’s private
car was chased by unidentified gunmen on a motorbike in Dhaka on 5 March, 2009. He
was able to escape without injury. Mr. Kabir has been critical of illegitimate and extra-
constitutional practices by the country’s various governments, especially the emergency
government. He also challenged the government’s decisions before the Supreme Court
during the military-controlled regimes. However, the government has remained silent and
has taken no action to investigate such incidents or to pursue the alleged perpetrators of
attacks against members of the press.

Case Study 5: '

On 22 October 2009 Mr. E M. Masum, a journalist of an English language national
daily newspaper in Bangladesh, was tortured by members of the Rapid Action Battalion
(RAB), at his residence as well as in custody of the battalion, in Dhaka.

A team of the RAB-10 raided the house at 167 South Jatrabari where journalist
Masum lives as a tenant. The RAB claimed that the landlord was peddling drugs. The
paramilitary force members knocked down the door of Masum’s flat. Despite Msum
stating that he was a journalist, they beat him severely. Bystanders witnessed this beating.
As a result Masum sustained serious wounds, into which the RAB personnel literally

rubbed salt.

They then took Masum to the headquarters of the RAB-10, where he was detained for
around 10 and a half hours and was again subjected to torture, notably severe beatings
with sticks and metal rods. He has stated that: “At the RAB office, they tortured me
inhumanly saying: “We are taking our anger at Nurul Kabir [New Age editor] out on
you”. Only after the intervention of Home Minister Ms. Sahara Khatun and several
high officials of the government into this case was Masum released, at 10:30 p.m. Before
he was released, his colleagues were forced to sign an undertaking that he had been
handed over to them “in good health>"” despite the fact he had injuries all over the body
including swollen feet when he was released. His colleagues, however, refused to sign an
undertaking stating that Masum had been involved in trading in drugs for a long time.
Masum also said that RAB personnel had forced him to participate in orchestrated video
recordings of them seizing drugs from his abode. However, soon after Masum’s detention,

16 http:/fwww.abrchk.net/ualmainfile. php/2009/3303/
17 http:/fwww.newagebd.com/2009/oct/23/img1 3. html
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different RAB officers came up with different stories as reason for his detention. Some
officers claimed Masum was found in possession of Pethedine, some said with Phensidyl
(codeine) syrup while others said they found him with prostitutes.

Masum has written reports on extra-judicial killings, notably ‘crossfire’ or ‘encounter’
killings, committed by the RAB as well as illicit trading of drugs by police and security
officers. Ironically, he has also written several reports on the torture of journalists in the
country.

XIIl. Violations of women'’s rights remain endemic

Violence against women is a one of the common forms of human rights abuses in
Bangladesh. Women and girls face manifold problems within the domestic setting as well
as in their communities. Molestation, abductions followed by rape and forced marriages
are widespread. Deaths of wives due to the failure of their families in making dowry
payments to the husbands and their in-laws are also numerous.

In many of the incidents regarding violence against women, the perpetrators go
unpunished due to the flawed criminal justice system and leniency stemming from the
male-dominated social and cultural fabric of the country, as well as due to rampant
corruption and abuse of police power at the stage of the complaint making and
investigation of the crimes.

Case Study 6:

After having his marriage proposal refused a number of times, Mr. Ayub Mollah (20)
reportedly took to teasing and harassing Ms. Reshma (18), whose parents work out of the
country. After she complained to the man’s family he threatened her with an acid attack
which, on 7 May, he carried out. Reshma had already moved away to her maternal uncle’s
village to escape the threat, but on a trip back to pick up some belongings she reports that
Ayub entered the house, sexually propositioned her and, when she said no, threw acid
at her face. Neighbours intervened after hearing her cries, and Ayub fled the scene. The

acid had burned her face, ear and left shoulder and Reshma was admitted to the Khulna
Medical College Hospital (KMCH).

The One-Stop Crisis Centre (OCC) at the KMCH drafted a complaint, which they
sent to the Koyra police on the 13 May, to be used in a First Information Report (FIR).
Police did not record the complaint due to bribes fro the alleged perpetraotrs. A month of
pressure from civilians meant that an FIR was lodged on 12 June (FIR No. 10/09) under
Section 5 (B) of the Acid Crime Prevention Act-2002, though officers illegally changed
the date of Reshma’s original complaint, which she had signed and dated.
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Eyewitnesses then report that the Investigating Officer (IO), Sub Inspector (SI) Mr.
Md. Abdul Hashem, went to the area of the crime-scene and accepted refreshment from
Ayub, along with various other members of the ruling political party, the Bangladesh
Awami League. He then visited Reshma’s house to insist that she withdraw her case. He
reportedly told her that she had no chance of winning the case because she was too poor,
and her attacker’s supporters too powerful. The SI then suggested that she settle for a cash
payment and consider marrying Ayub, for her own safety.

Ayub and his political associates then started to harass Reshma, threatening her life,
and other witnesses have also allegedly been warned not to testify. At just 18, Reshma is
extremely vulnerable, and is losing her will to fight the case in court. She recently told
local human rights defenders: ‘I dont trust the police now; I can’t be hopeful about the
fate of my case because of the role of the I0. The witnesses of my case are also very afraid.
Will it be possible to get justice from the court if the police conduct investigations in this
way?’

Signs of the acid attacks are evident on Reshmas face and shoulder. The One-Stop Crisis
Centre at Khulna Medical College and Chemical Examiners of Dhaka identified the results of
acid attack during examinations, but the police investigators report does not include anything
concerning these.

Reshma lodged a General Diary (No. 209) with the Koyra police on 5 July seeking
physical and legal protection from the police but has been given none. The Chemical
Examiner, Mr. Bimalendu Bhoumik, of the Government of Bangladesh, in his report
asserted that “sulfuric acid was found after examining the cloths” that were seized by the
police as material evidence and sent to the Chemical Examiner for investigating the case
— of Reshma. However, SI Hashem produced a Final Report (No. 58, dated 14 August),
to the Court discharging Ayub despite the evidence against him. In his report the police
officer argued “sulfuric acid was not harmful for person and the case was fabricated
by complainant for the purpose of harassing the alleged
accused as a result of personal grudge. The police officer also
recommended to initiate counter legal proceedings against
the complainant and her associates for fabricating charge
against “innocent person”.

Case Study 7:

Ms. Rupa Mandal, a twelve year old from a single parent
family in Paikgachha town, was first abducted by a young
Muslim man after the family rejected his marriage proposal.
She was kidnapped by a group of Muslim men led by Mr.
Zohor Ali Morol on four occasions on 22 July, 27 July, 19
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August and 22 August 2009. Each time the police ignored registering a case while on
two occasions Rupa’s mother Mrs. Suhukkuli Mandal went to the Paikgachha police
to file complaint. In one occasion she got recommendation from the local Member of
Parliament for registering the case.

On 22 August, on the fourth occasion, Zohor and his associates took Rupa from her
home. Rupa’s mother and sister, Ms. Krishna Mandal, were beaten by the kidnappers, and
the girl was taken away. Despite previous failure to act, Mrs Shukkuli again sought help
from the Paikgachha police, and was directed to a Sub Inspector (SI) Delwar Hossain (the
second officer, who had previously handled the case). Mrs. Shukkuli’s, managed to find
SI Delwar at the Paikgachha bus terminal and by bending submissively to embrace his
legs, asked for his help. She reports that the Police Officer then kicked her and said: “Do
you expect the police to guard your daughter all around the world? Go away and find her
yourself”. He allegedly told her not to disturb him again. Later, she went straight to the
Jewel Fish Product office after that to continue her search. She found SI Delwar there
with his motorbike, directing the abduction of her daughter with Zohar in a boat from
the adjacent river port. She shouted for help but no one came.

Mrs Shukkuli were able to force the lodging of a First Information Report only after
filing a Petition Case (No. 211/09, under Sections 7/30 of the Women and Children
Repression Prevention (Amendment) Act-2003) with the Special Tribunal for Women
and Children Repression Prevention of Khulna, which sent an official order to the
Paikgacha OC to record the petition as an FIR. The court has ordered that the case be
given to the Criminal Investigation Department (CID) for investigation, that a draft map
of the crime scene be prepared, alamats (material evidence) be seized, and the abducted
girl be located and rescued. The Special Tribunal has asked the police submit their report
on 21 October 2009.

After the court’s order the police (including SI Delwar Hossain) and others attached
to the Jewel Fish Product have been threatening Shukkuli Mandal, her family and the
witnesses in the case, insisting that they either withdraw or negotiate the case through
arbitration so that the alleged perpetrators walk free. On 10 September 2009, the Khulna
district police authority transferred SI Delwar Hossain, rather than subject him to
investigating him for criminal offences. Mrs. Shukkuli said that she has struggled to find
the money for court and transport fees — about Taka 3000 — to file the complaint with
the Special Tribunal.

After interventions from human rights groups Rupa Mandal was rescued by the police
and produced before the Court, which ordered to hand over Rupa to a shelter home
operated by an NGO in Bagerhat district following medical examination to check
whether she was raped and to determine her age.
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XIV. The lack of independence of the judiciary - a major obstacle
to the realisation of rights

Bangladesh’s government has made public announcements that the judiciary would
be separated from the executive and will function independently, including to the
international community in pledges made as part of the country’s re-election bid for
membership in the UN Human Rights Council. However, the same government also
amended the Code of Criminal Procedure in 2009 to allow “executive magistrates” to
arbitrarily take over trials of any cases they deem fit, greatly undermining any notion of
independence of the judiciary, in particular concerning cases of human rights violations
allegedly committed by the State.

Moreover, by enacting the Mobile Court Act-2009 the government has attributed
judicial powers to executive magistrates, bypassing judicial officers. Under the new law,
the executive officers are empowered to punish offenders with imprisonment of up to
two years along with monetary penalties during an instant trial without any proper
investigation or representation by a lawyer, if the alleged accused confesses to a crime
under the laws included in the Mobile Court Act-2009, such as using a fake driving
licence and around 80 other such offences. The mobile courts work in the presence of the
police and paramilitary forces that intimidate the alleged accused into confess to crimes.
The provisions of the Mobile Court Act-2009 are contradictory to the protection of
rights enshrined in the country’s constitution as well as provisions of the Evidence Act-
1872, notably Sections 24 to 30, and any notion of justice.

On November 15, 2009, a Division Bench of the High Court Division of the
Supreme Court of Bangladesh asked the government to explain in three weeks why the
amendments of the Code of Criminal Procedure-1898, which were made on April 8,
2009, giving executive magistrates judicial power to deal with cases relating to possession
of immovable property, should not be declared illegal. The Court issued the rule to the
President’s Secretariat, Prime Minister’s Office, Cabinet Division, Parliament and the
Ministry of Law, Justice and Parliamentary Affairs, following a writ petition filed by a
human rights organisation.

Senior government officials have also interfered in judicial affairs. Two judges - Mr. Abdul
Gafur, the District and Sessions Judge of Dhaka district, and Mr. Md. Shahjahan Shaju,
Judge of the Women and Children Repression Prevention Tribunal of Gazipur district -
were forced into retirement on 30 July. They were issued with an instant order to meet
with the Law Minister and lead a demonstration of judges to the meeting. The sacked
two judges were the President and Secretary General of the Bangladesh Judicial Service
Association respectively, a professional organisation of judicial officers who are recruited
under the Judicial Cadre of the Bangladesh Civil Service. According to Article 116 of



58 The state of human rights in ten Asian nations - 2009

the Constitution of Bangladesh, “The control (including the power of posting, promotion
and grant of leave) and discipline of persons employed in the judicial service and magistrates
exercising judicial functions shall vest in the 67[President] 68[and shall be exercised by him
in consultation with the Supreme Court].” It was established that the government’s order
of forced retirement was a clear violation of the constitutional provision, as no discussion
took place between the government and the Supreme Court of Bangladesh.

Serious criticism by human rights and civil society organizations was aired and published
in the media. The two judges declared that they wanted to challenge the government’s
decision before the Supreme Court. Fearing a potential loss in the case, Prime Minister
Sheikh Hasina held a meeting with the two judges and reversed the government’s order
two days later. The Parliamentary Standing Committee of the Ministry of Law, Justice
and Parliamentary Affairs inquired into the matter and found that the Adviser to the
Prime Minister, Mr. Hossain Toufiq Imam, and the Secretary of the Ministry of Law,
Justice and Parliamentary Affairs, Kazi Habibul Awal, were directly responsible for the
unlawful decision of forced retirement. On September 13, Kazi Habibul Awal admitted
before the Parliamentary Standing Committee that his Ministry had violated the
constitution, but no legal action had been initiated as of December 2009, the time of
writing of this report.

XV. Conclusion

The incumbent government of Bangladesh made a public commitment to improve the
fields of governance, human rights and rule of law of the country during its tenure in
office. In reality, after the first year, there have been no credible or effective initiatives
taken to address the gross violations of human rights, particularly concerning the right
to life and liberty, as per Article 32, and the right to be protected from torture, as per
Article 35(5) of the Constitution of Bangladesh. As a State party to a number of key
international legal instruments — including International Covenant on Civil and Political
Rights (ICCPR) and the Convention against Torture and other forms of inhuman and
degrading punishment and treatment (CAT), Bangladesh has obligations to protect
the fundamental human rights enshrined therein. The Foreign Minister’s pledge of
“zero tolerance for extrajudicial killings” to the UN Human Rights Council during the
country’s Universal Periodic Review has been broken. A number of ministers, including
the Home Minister and Shipping Minister, have even indicated their support for the use
of extra-judicial killings such as the so-called crossfire or encounter killings, which have
continued to be perpetrated throughout the year with impunity.

Following the Supreme Court’s suo moto intervention and the NHRC’s recommendation
for the formation of an independent probe commission to investigate the extra-judicial
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killings, the government should have taken action without failure or delay, but this was
sadly lacking as of December 2009.

The criminal justice system of Bangladesh is incapable of holding a fair trial and
providing justice to the country’s citizens. In order to establish the rule of law, the
country immediately requires equal access to be provided to citizens to effective
complaint mechanisms without any fear or manipulation. Criminal investigations should
be efficient, impartial and independent from the regular police. The prosecution needs to
be independent and permanent instead of the current practice of politicised recruitments
followed by dismissals depending on which political party is in power. Judges occupying
the judiciary’s various branches need to exhibit competence and judicial skills and be
supported with adequate resources. The deeply-entrenched system of corruption in
the policing system must be rooted out as a priority. It is extremely damaging to the
maintenance of law and order and requires significant reforms to be carried out.

The importance of ensuring freedom of expression by allowing the media to express their
opinions without any intimidation or threats of attacks, including the threat of being
subjected to the fabrication of cases against them is a key component in the protection of
human rights.

The AHRC calls on the government to take the following specific actions in order to
improve the protection and enjoyment of human rights:

1. Criminalise torture as a punishable crime by enacting the “Torture and Custodial
Death (Prohibition) Bill-2009”, which was tabled in parliament on 10 September
2009, allowing victims of torture to have access to a complaints mechanism and the
possibility of reparation;

2. Repeal or amend, as appropriate, the provisions contained in laws that allow for
abuses and ensure impunity, such as the Article 46 of the Constitution of Bangladesh;
Sections 46, 54, 132, 151, 156, 157, 161, 167, 190, 197 and 247 of the Code of
Criminal Procedure-1898; the Joint Drive Indemnity Act-2003, the Mobile Court
Act-2009 and the Special Powers Act-1974;

3. Ensure that all incidents of extra-judicial killings, including its many synonyms
such as crossfire incidents and the like, are investigated by an independent probe
commission headed by and comprising judges of the Supreme Court, in order to
expose these violations and ensure that the perpetrators of these actions are held to
account and that justice is provided to the families of the victims of these most grave
human rights abuses;
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4. Adopt a well resources and functioning Witness Protection Mechanism, in compliance
with international human rights norms and standards;

5. Issue a standing invitation to all UN Human Rights Council’s Special Procedures
mandate holders, and ensure that the Special Rapporteurs on torture; extra-judicial
and summary executions; and the independence of judges and lawyers are able to
conduct country visits to Bangladesh as a priority and without delay or impediment.



JUDICIARY AS BUREAUCRACY

One of the long-term outcomes of military rule in Burma has been the reduction of a
once assertive and independent judiciary into an arm of the bureaucracy. Often persons
concerned with politics, human rights and other affairs in Burma take for granted that
the judiciary is not independent and leave it at that. Because the problem is not explored,
the important consequences of the judiciary as bureaucracy are overlooked: these include
the consequences of its non independence and non-separateness from other parts of the
state, its endemic corruption, the zero public confidence in the work of the courts, and
the lack of public space for debate about issues of justice and the rule of law. This year’s
annual report on Burma of the Asian Human Rights Commission (AHRC) is organized
around these themes.

Non independence

The problem of the non-independence of the judiciary in Burma is a 50-year-old
problem. It began with the caretaker government of General Ne Win in 1958, and since
1962 there has been no independent judiciary at all. (For details see article 2, vol. 7, no.
3, September 2008.) In the 1960s and 70s the structure and habits of the independent
judiciary were completely destroyed. So the problem of a non-independent judiciary in
Burma is not just one of a military dictatorship. It is not the sort of problem with which
many people are familiar from past experiences of countries in some parts of the world,
like the Americas, where judiciaries were variously co-opted and cajoled by military
dictators to go along with their agendas, or were marginalized and bypassed if they failed
to cooperate. It is a more comprehensive problem of the thorough demolition of the
independent judiciary, from top to bottom, over a period of decades, to the extent that
the notion of an independent judge upon which international debate is premised no
longer exists in Burma at all. Therefore, it is not a problem that will be addressed with
some short recommendations for changes in personnel and laws. It is a problem that
ultimately will take decades to address, just as it took decades to create.

The problem of non-independence is intimately connected to the non-separation of
powers across the whole state apparatus. For the last half-century Burma has been run by
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decree or, for about 14 years, by a one-party parliament that was anyhow under executive
control. The non-independence of the judiciary is also intimately connected to the
non-separation of the executive and legislative functions. Its role has been completely
changed from that of a body to interpret and apply statute in individual cases to a body
to enforce pronouncements that are described as “laws” but that have never had any
legislative backing, nor, for most of the time, any constitutional framework; they are only
“laws” insofar as laws can be made without a law-making organ and in the absence of a
supreme law to give them coherence.

Therefore, the problem of non-independence cannot be properly addressed until the
non-separation of powers is propetly addressed. The government is keen to give the
impression that this will soon be done through the election for new parliaments at the
national and regional levels. However, from the contents of the 2008 Constitution—the
drafting of which the chief justice oversaw—it is plain that this is not the case. The
constitution has declared that the parts of government will be separated only “to the
extent possible”, which speaks to how far Burma is not only from separation of powers
in reality but also even from a basic conceptual understanding of separateness.

The problem of non-independence was brought out most strongly during the year in
the case decided against democracy party leader Daw Aung San Suu Kyi and co-accused
this August. Although global outrage was expressed at the politically contrived manner
in which the proceedings reached their inevitable conclusion, the trial was in many
respects typical of thousands of others in recent years, because it was a consequence of
the institutionalized non-separateness of parts of government, not so much a particular
policy response to a prominent person. The features that it shared with other cases that
the AHRC has documented included the following:

a. Inapplicability of charges: Leaving aside questions over whether or not the house
arrest of the accused in this case was legal at all, the charges against the defendants were
inapplicable, as the order against Aung San Suu Kyi did not include anything to prohibit
her from communicating with someone already in her house. Many other cases heard
against opponents of the government in Burma also rest on inapplicable and baseless
charges. The police, who may receive interrogation files from military personnel and
be ordered to frame charges without ever having had contact with an accused, often
appear at a loss to identify an offence. For instance, in the case of Aung Aung Oo and
three others, the accused were charged with an arms offence but during the preliminary
trial process the charge was instead changed to intent to cause public fear or alarm: an
offence used when the police can find no other. In the case of Aung Aung Oo and three,
the so-called crime was having had stickers calling for the release of Aung San Suu Kyi.
The police have no evidence that they had stuck them up anywhere in public or had
committed a crime as alleged, but they were prosecuted nonetheless.



Burma 63

b. Violations of basic criminal procedure: Judges from two districts heard the case
against Aung San Suu Kyi and her co-accused. This is a fundamental breach of criminal
procedure, which requires that a judge of a jurisdiction hear a case against an accused
in the jurisdiction where the alleged offence occurred. There is no provision of law for
mixing judges of different jurisdictions. The case also was heard in a closed court which
only select persons were allowed to attend: again, there is no basis in law for trying
someone in this manner; however, the trying of opponents to the present government
in this way is the norm, not the exception. The AHRC is not aware of any such case in
recent years that has been conducted in an open courtroom. In fact, in the case of Aung
San Suu Kyi and her co-accused there was more openness than in many such cases. Very
often family members and also lawyers are denied access to courtrooms. For instance,
in the case of human rights defender U Myint Aye and two co-accused, who were
sentenced to life imprisonment for an alleged bombing plot, the first defendant was not
represented in court despite his attempts to have a lawyer. His original counsel was also
charged and imprisoned in a separate case. Myint Aye and his co-accused claimed that
they were tortured to extract confessions but the court ignored these claims.
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c. Problems with witnesses and lack of evidence: The court in the case of Aung
San Suu Kyi initially allowed only one defence witness, and thereafter on request to a
higher court allowed a second witness. By contrast, the prosecution presented some 17
witnesses, of whom 11 were police and the others were immigration and council officials.
Defendants in trials of this sort in Burma are routinely unable to present witnesses. It
is also common to find that the only witnesses for the prosecution are police and other
officials; and ordinary civilian witnesses, where present, are not genuinely independent
but appear for the police as professional witnesses. For instance, in the case against U
Tin Min Htut and another, who were accused of writing a letter to the United Nations
Secretary General in which they criticized the government and the manner in which the
international community has treated the situation in Burma, a line of police testified
for the prosecution but the defendants were unable to present witnesses and were not
allowed access to a lawyer, even though Tin Min Htut had signed a power of attorney
and his advocate had come to the court premises.

Evidence-less cases are also common. As the verdict against Aung San Suu Kyi was
being read, nearby a 36-year-old monk named U Sandadhika was arrested and accused
of planning to immolate himself as an act of protest against the conviction. Three men
in plain clothes and an unmarked vehicle took him to the Yangon North District Police
Headquarters, where he was assaulted with a bamboo rod. The police had him forcibly
disrobed and charged in court with insulting religion. They later admitted that they had
no material evidence to prove the allegation. They also had no independent witnesses
and listed only four police officers to appear against him.

When a system can be manipulated and misused to the extent that it is in Burma, it can
be used for practically any purpose in practically any case by practically any government
official, large or small. Local forestry department staff in Aunglan, Magwe accused
human rights defender U Aye Myint of threatening a forest manager in August 2009 after
another official, had made a criminal complaint against local villagers, whom he accused
of cutting eucalyptus plantations in the Bwegyi Reserve in order to make charcoal. In
fact, the officials had allegedly confiscated the “reserve” land from farmer U Nyan Myint
and his son, Ko Thura Aung, and had charged them with destroying public property after
they had gone to work in the area like before. Although the case against Aye Myint was
based on the say-so of some government officials and people whom they had brought to
the court as witnesses, Judge Win Myint in the township court sentenced him to prison.
In giving his decision, the judge said that the defence witnesses had not been able to
show that the accused had not said the things of which he was accused, even though this
is a reversal of the presumption of innocence.

Earlier in the year, one of Aye Myint’s associates, 43-year-old Ko Zaw Htay, was
imprisoned for ten years under the Official Secrets Act because he had video recorded
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confiscated farmland. Ko Zaw Htay had been detained the previous October and
together with three farmers was tortured and illegally detained inside an army compound,
before being brought before a judge only in December 2008. He was convicted in an
evidence-less case on 23 January 2009.

In 2009 the AHRC also issued an appeal on the case of former elected parliamentarian,
U Kyaw Min, a.k.a. Md. Shamsul Anwarul Haque, 58, who together with his wife, son
and two daughters was imprisoned for allegedly violating the citizenship law. Kyaw Min
and his family were all born in Burma and are lifelong residents. He holds a number of
degrees from institutions there and worked as a township education officer and a school
headmaster. The election commission scrutinized Kyaw Min’s personal records before
allowing him to stand for election to ensure that both he and his wife were citizens.
Yet in 2005, because Kyaw Min was joining with other elected members of parliament
to call for the legislature to be allowed to sit, and also apparently because he met with
representatives of the International Labour Organisation, his family was targeted out
of revenge. Officials accused them of lying about their ethnicity and falsely obtaining
citizenship, accusing them of being Bengali.

In court, where he did not have a lawyer to represent him,
Kyaw Min explained to the court that his family is Rohingya
but because this is not an officially recognized ethnic group
that they had gone along with whatever the officials had put
down for the purposes of ethnicity in the past. The court
rejected this argument and found them guilty of lying about
their identity. In order to penalize Kyaw Min and his family
far beyond the maximum already set down in the citizenship
law, the police also lodged four identical separate cases for

. -
U Kyaw Min

different members of the family even though the offence was

the same and under law they should have been lodged as a single case. In total Kyaw Min
was sentenced to 47 years and his wife and three children, 17 years each. A lawyer lodged
appeals for Kyaw Min, pointing to the factual and procedural flaws in the original case;
however, the courts successively dismissed the appeals without considering the substance
of the appeals at all and merely restating what had already been decided in the lower
court.

In 2009 many other politically-motivated cases of this type continued against persons
accused of various offences for which little if any evidence existed but whom the courts
were obliged to convict because of their bureaucratic rather than judicial function. Nyi
Nyi Aung, 25, and four others were charged with establishing an illegal organisation
called Burma National Integrity to Democracy. In the trial it emerged that the accused
were arrested on different days in January 2009 but the police did not bring the matter
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to court until April, during which time the defendants were kept in illegal custody and
tortured.

The type of “evidence” that the police have presented to court includes a map of refugee
camps in Thailand obtained from one of the defendants that is from a government-
issued textbook.

Similarly, 53-year-old Sein Hlaing, a trader from Sanchaung, Rangoon and two other
persons were detained in March and accused of having contact with unlawful associations
from abroad, after they had received money to distribute to the families of prisoners who
are facing financial hardships because of the loss of breadwinners. The three were kept
illegally without charge until August. They were allegedly tortured to extract confessions
and the police submitted evidence from the interrogations of the accused as proof
of the alleged crime, even though under the Evidence Act such information does not
constitute proof.

Some cases arising from the September 2007 monk-led
protests also continued to make their way into the courts into
late 2008 and early 2009. Pyi Phyo Hlaing and eight others
were convicted in the Sanchaung Township Court to periods
of eight to 24 years in jail on a gamut of charges. The cases
against them were, like others of their type, full of errors
in law and procedure, including that the oral and material
evidence was obtained from the interrogations and searches
of the bureau of military intelligence, in violation of the
Evidence Act; that the witnesses were police or government
officials; that the hearings were held behind closed doors;
and, that multiple charges were lodged for the same offences.

Pyi Phyo Hlaing

In another case of the same type, Phoe Htoke, a 47-year-old dried fish merchant
was sentenced in December 2008 to three years with two others in the Kyimyindaing
Township Court for having allegedly distributed unlawful fliers in the lead-up to the
protests in September. Despite the many police allegations, they had no firm evidence
to back most of the claims. For instance, they could not show proof of Phoe Htoke’s
and Kan Myint’s involvement in a small protest in February, despite having taken
photographs of it (the two are not in the photos). They also could not give exact dates
that the two accused allegedly went to Thailand. Meanwhile, one of the accused men’s
defence lawyers, Saw Kyaw Kyaw Min, was forced to flee the country after being charged
with obstructing the work of the court.

Three men who had earlier already been given jail terms over the 2007 protests were
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among others sentenced to additional periods. Win Maw, 46, Zaw Min, 39 and Aung
Zaw Oo, 30, were all tried in a single case—despite not having known one another
previously—under the Electronic Transactions Law 2004 in a closed court at the Insein
Prison and on 5 March 2009 sentenced to an additional 10 years each. In his most recent
report to the UN Human Rights Council, the Special Rapporteur on Myanmar wrote that
this law violates a raft of international standards. He has called upon the government to
review and revise this and other laws to lower the incidence of systemic rights abuse in
Burma, but given that the problem in a case like this arises not merely from the law but
also from the nature of a judiciary working as a bureaucracy, even in the unlikely event
that the government followed his suggestion, it would not lead to any discernible change
in circumstances for defendants like Win Min and the two others.

Ma Mar Mar Aye, 46, of Kyopinkauk, Pegu, was on August 15 arrested for allegedly
attempt to provoke monks in her locality to do something to mark the two-year
anniversary of the 2007 protests. After a hearing that lasted for only a few hours, on
August 28 she was sentenced to two years in jail. During the perfunctory trial, a number
of police and government officers appeared as witnesses for the prosecution but none
of the monks who were the eyewitnesses to the supposed offensive behaviour of the
accused were called. The defendant did not have a lawyer and was also not able to call
any witnesses.

Mar Mar Aye is reported to suffer from heart disease and arthritis and has lost weight
during the time that she has been detained. However, neither the International
Committee of the Red Cross nor any outside agencies are currently able to routinely
access Burma’s prisons and therefore neither she nor the other detainees mentioned in
this report have obtained the support and assistance that they need from third parties to
ensure even the minimum standards of their health and well being,

Endemic corruption

The problem of the total loss of habits of an independent judiciary is not only among
judges and prosecutors in Burma but also among defence lawyers. Ordinary defence
lawyers see their role not as advocates of law but as brokers. This is because ordinary
criminal cases are decided through payment of money between the parties, to the
police, the prosecutot, the judge and other personnel. The government itself to some
extent acknowledges the corruption in the system, but is unable to address it because
the corruption extends to all parts of government, because there are no institutional
means to make change, and because the cooperation of the judiciary with the official
programme depends upon its personnel being able to make money out of their positions.
Therefore, the problem of the non-independence of the judiciary is intimately tied to the
problem of endemic corruption.
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Two 15-year-old girls, Ma Amy Htun
and Ma Thuza Khaing, both of Daik-U,
Pegu, were tried and imprisoned as
adults in August because the police ¥
concerned with the case allegedly paid &
the prosecutor to overlook records that
indicated they were children. The girls
were arrested with a number of adults
in February after a raid on a house to
uncover alleged selling of illegal lottery
tickets—which in Burma is extremely
common. They were held in the police
lock up without bail until the case
came to court. While there, the families [J
allegedly had to pay the police sentries
500 Kyat (USD 0.50) each time they
came to bring food.

In court the accused denied the charges and said that the items of evidence were not
theirs. They said that they had signed the search warrants out of fear of the police. They
also said that they had never seen the two men who the police brought as supposed
witnesses for the search and seizure at the house. They did not have lawyers to defend
them. The judge was informed that the girls were all aged less than 16 but he failed to
verify this fact, instead relying on allegedly falsified documentary evidence from the
police on their ages, after the prosecutor had received 30,000 Kyat (USD 30) from the
police to try the case against the three girls as adults.

The costs for accused persons are not merely in court. They
start from the moment of detention, and prompt payment
can be vital not only for liberty but for survival itself, as Ko
Aung Khaing Htun learned. On 19 June 2009 local council
authorities in the delta detained the 31-year-old fisherman
along with another man, Ko Tin Htun Lwin, at the Ngawun
River, and took them back to their office. One of the officials
told the two that if they paid 3000 Kyat each then they would
be released. As the two men did not have the money on them,
they agreed to release Tin Htun Lwin for him to go collect Ko Aung Khaing Htun
the money and come back.

The next day, June 20, when the money was delivered, an official told a member of Aung
Khaing Htun’s family that they had already released him; however, he had not come
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home. On June 21, Aung Khaing Htun’s family received news in the morning that his
body was found in a sentry hut. Around 20 friends and relatives of the victim went to
see. His face was bloodied and there was bruising on the left side of his chest. According
to them, he had been in good health before he was detained. Witnesses reported that
council members allegedly beat Aung Khaing Htun and brought him to the place when
he was nearly dead. They asked the cemetery keeper to bury him, but the latter refused
because he could see that Aung Khaing Htun was not yet dead. After that, they dumped
him in the nearby hut, where he died. The cost of his life was the failure to more quickly
pay the equivalent of three US dollars.

Zero public confidence

The problems of non-independence and corruption together mean that people in Burma
have zero confidence in the courts. People come before the judiciary because they are
brought before it on charges. Most are poor people who are not represented by lawyers;
a fact adverted by the Special Rapporteur on Myanmar in his 2009 report. He remarked
of his visits to jails on his previous trip that nobody whom he spoke to at random had
had legal counsel, and that some did not know the meaning of the word “lawyer”. Some
businesspeople also use the courts as part of their commercial negotiations, because if
they have more resources than their rival then they can buy judges to settle disputes. But
ordinary people rarely bring genuine complaints to the courts. This is because there is
no perception of the courts as places where someone can find justice. It is also because
the courts have less power than other parts of the state apparatus. Instead, a person with
a grievance against a state official will take the complaint to a senior person in that part
of the administration to which the official belongs, such as the police or the Ministry
of Home Affairs. Rather than being able to rely upon the judicial process to consider a
complaint, the complainant must hope, in the manner of feudal rule, that someone high
up will hear his or her prayer, take sympathy and do something about it.

To illustrate, the AHRC during the year obtained the details of a case of two young male
victims who were tortured at a police station in an urban area, over an alleged robbery.
According to the first, eight police interrogated him for three days, during which time
they covered his face with a sarong and assaulted him. They allegedly hit him with batons
over a hundred times on all parts of his body. Then they made him stand on tiptoes and
for about two hours hold a pose like he was riding a motorcycle.

He added that his wife paid a total of the equivalent of around USD100, which is more
than a couple of month’s wages for poor people in Burma, to the police so that they
would not torture him. His companion also said that he was detained and interrogated
for two days during which time the police hit him and ran a piece of bamboo up and
down on his shins.
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Before turning to the question of complaint and the consequences of judiciary as
bureaucracy, we need to make some observations about the methods of torture in this
case, the victims, and the reasons for the use of torture, all of which run contrary to
conventional ideas on torture globally.

First, the techniques used were advanced methods of routine torturers. They are the
types commonly associated with military intelligence officers or with troops in outlying
areas. The motorcycle and rolling bamboo are particularly familiar methods in the
documentation in those categories of cases. However, the torturers in this case were
police in an ordinary suburban station. Thus the methods of torture ordinarily associated
with cases of political prisoners or alleged insurgents are actually in the entire system.

Second, the victims were typical of the overwhelming majority of victims throughout
Asia: poor people accused of ordinary crimes, for which the purpose of the torture is
both to extract confessions and/or to obtain money. In this case, the accused were freed
after making some payments. However, there is no guarantee that they will remain this
way. Once they have gone through this type of experience once, it can happen again at
any time. In fact, one of them had already been interrogated once over the same alleged
crime, and both expressed fear that they might be picked up again any day. Neither was
taken before a judge, even though this should have happened within 24 hours of arrest.

Third, the victims claim they were innocent and that the police know this but
they tortured them anyway to conduct a fake investigation, as a favour to a local
businessperson. This too is a common feature of torture throughout Asia. It is also likely
that the police have interrogated, tortured and taken money from other young poor
men in the vicinity over the crime for which these two were also accused. One case like
this can be very profitable for police. It is common to hear reports of dozens or even
hundreds of people rounded up from an area in a general attempt to find some people
on which to pin blame and make money at the same time.

Now to come back to the problem of zero public confidence, the distinctive problem
for these victims of torture in Burma is not that they were tortured over an ordinary
crime in an ordinary police station. This, as noted, is an experience they have in common
with victims in India, Thailand, Stri Lanka, the Philippines, Bangladesh and Pakistan,
among others. Rather, it is that because of the non-independence of the judiciary and
endemic corruption, there is nothing that they can realistically do about it. In those
other countries, the obstacles to bringing complaints of torture against the police are
enormous, and the risks immense. But in them there at least exist courts that are in
some way separate from the administration, rights groups and lawyers who can work on
the cases with some effect and media that can report and publicize to generate public
opinion.
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By contrast, in Burma the only thing that the victims can really do is to lodge a complaint
with high-up authorities and hope that someone will believe them and take sympathy. If
they try to lodge a complaint in the courts, not only will they risk police reprisals, against
which they will have no protection—since there are no groups in the country who can
hide them and no media that can report on the case to assist with their safety through
some publicity—but they will get no help from the courts anyway because they are not
the ones with the power to afford them redress. The courts have no effective authority
over other parts of government. As an arm of the executive, they are not capable of
hitting back. Unless an army general or someone else in a position of real importance
is supporting a court order, the police can easily ignore it or get around it. Since in this
case the allegations are against police officers, the police would use many methods to
prevent them from being successful, or if in the extremely unlikely event that the court
actually made an order against the police, could see that the officers concerned escape
punishment by absconding and changing their identities, which has been done in the
past.

The lack of public confidence in the work of the courts also derives from the
subordinated position of defence attorneys in the system. Although technically defence
lawyers hold an equal position to the prosecutors, in fact their status is much less than
other officers of the courts and their position much more
tenuous. This is evidence by the persistent targetting of
defence lawyers as a means of quelling dissent not only
outside but also inside the criminal justice system itself.

The law practiced in Burma is supposed to be adversarial,
apparently not content with already pre-arranging for the
outcomes of many cases through the orders of executive
councils at all levels to trial judges, authorities also began
taking action against defence lawyers who have been causing
them embarrassment simply because they have been trying U Aung Thein
to do their jobs according to law. Towards the end of 2008,
for instance, at least six lawyers in Burma were accused of
criminal offences because of their attempts to defend clients
whom the government intended to imprison irrespective of
the trial process.

Two were Supreme Court advocates U Aung Thein and U
Khin Maung Shein, who were imprisoned for four months on
a charge of contempt of court in November 2008. After they
were released from prison in 2009, the authorities revoked | b

their licences to practice. They were not given any opportunity U Khin Maung Shein
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to contest the revocations. Hundreds of other practitioners have similarly faced
suspension or loss of licence on various pretexts, without being given a chance to defend
themselves.

No public space

All of the above problems are connected to the lack of public space for debate. At
present there are no publications in Burma that can report openly and honestly on the
work of the courts. The government publications rarely make mention of the courts at
all. Private publications do so more but they are tightly censored and very little of the
types of problems outlined above ever makes it into print. The absence of public space
for debate also means that the types of opportunities for public advocacy on cases that
have existed under other regimes, such as those formerly in Latin America, do not exist
in Burma. This also greatly hampers opportunities to address the endemic problems of
the judiciary, and therefore its non-independence is affected by the lack of open media.

Even attempting to report on mundane affairs or on government-organised events can
land journalists in trouble. For instance, during 2009 the AHRC reported that Judge Daw
Amar of the Hmawbi Township Court on 27 August 2008 sentenced 30-year-old Aung
Htun Myint, a freelance journalist with a local news journal, to three years’ imprisonment
for video recording proceedings at a polling booth—although the charge against him
was that he had supposedly travelled to Thailand for video training. In fact, they had no
evidence against him of this charge, which was totally unrelated to his being in Hmawbi.
The investigating officer could not say what day he had supposedly gone to Thailand,
for how long he had stayed or where he had stayed. But in the system of judiciary as
bureaucracy that exists in Burma today this was irrelevant.

Two other news reporters, 24-year-old Ma Eint Khaing Oo and
29-year-old Kyaw Kyaw Thant were freed in a general prisoner
release during September after they were imprisoned for taking
people left homeless by Cyclone Nargis to request assistance
from international organizations. The two were accused of
attempting to cause a public disturbance because they took a
group of women and children in June 2008 to the offices of
the International Committee of the Red Cross and the United
Nations Development Programme.

Eint Khaing Oo

The type of society in which natural disaster victims appealing for aid can conceivably
be equated with a public disturbance is a type of society in which news can be harmful
not only in terms of special security affairs and national interests but even in terms of
the most mundane and trivial matters. U Khin Maung Kyi, 45, was put in detention



Burma 73

at the behest of local officials because he had complained about electricity supply in
August 2009. The law under which he was imprisoned is intended for restraint of known
habitual criminals on whom information has been received that they are likely to commit
another offence, not ordinary citizens who make complaints.

Tellingly, among the many things of which the local authorities accused Khin Maung
Kyi was that he had spread “unwanted” news. For people fortunate to live in places
where government is more or less rational, this is an unfamiliar concept: news is often
irrelevant, but there is no objective category of news that can be described as unwanted.
In contrast, for an irrational government of the sort that exists in Burma, not only does
such a category exist, but also it is essential to the management of society and the control
of troublemakers like Khin Maung Kyi.

Under a rational state, communication is encouraged, even though it may inconvenience
officials and may sometimes be frivolous or annoying. Measures are put in place to
mollify dissatisfied members of the public and to take action to address complaints
propetly. Measures also exist to take action against people who abuse the system. Among
these, criminal sanctions are a last resort. Things don’t always work as they should, but
attempts are made to reduce the opportunities for abuse of authority.

Under an irrational government, communication is not only discouraged in practice, but
is opposed as a matter of principle. Irrationality does not need or want open exchange.
Measures are put in place so that officials can silence those who irritate them by making
complaints, and criminal sanctions, or at least the threat of criminal sanctions, are high
on the list. Many opportunities are given for abuse of authority, and officials do not
hesitate to use their power, or at least to remind citizens of it. This is why the types of
problem associated with judiciary as bureaucracy, outlined above, are necessarily tied
to the problem of the lack of public space on which to communicate about these very
problems.

These are among the features of the system in Burma with which the international
community must come to terms if it is going to say or do anything useful about
the human rights situation there, rather than simply decry the unfair trials of a few
prominent individuals. The judiciary is in its present form an appendage of executive
authority. Unless its structurally and functionally subordinate position is addressed, it
will continue to act as an instrument for the violation of rights rather than their defence.
Under these circumstances, calls for the courts to decide cases faitly and in accordance
with international standards are completely meaningless. In such cases, the courts in
Burma are not even capable of complying with domestic standards, and nor should they
be expected to be, because they are performing an executive function, as a bureaucratic
agency, not a judicial one at all.



A DEMOCRACY IN PERIL

Introduction

On 1 June this year, a gang chopped a young man into pieces in broad daylight in full
public view in Thiruvanandapuram, the capital city of India’s Kerala state. The rival gang,
who murdered Binish, the victim, stayed at the scene for about an hour after the incident.
Binish is a suspect in more than a dozen criminal cases. The incident happened barely 50
meters from the state police headquarters.

A few days later, the governor of Kerala, R. S. Gavai, gave permission for the Central
Bureau of Investigation to prosecute the state secretary of the Communist Party of India
(Marxist), Mr. Pinarayi Vijayan, for corruption. The bureau accuses Vijayan of illegally
profiting from a government deal with a private contracting company, SNC-Lavalin, in
1998 while Vijayan was a minister. Within hours the CPI(M) organised a protest march
against the governor’s decision and burned his effigy in front of the governor house. The
governor even received death threats. The CPI(M) called for a protest throughout the
state.

In some areas, especially Vijayan’s home district of Kannur, vehicles stayed off the roads
while government and public offices remained closed due to the inability of officers to
travel. Even hospitals had to function with minimum support. Instances of violence were
reported around the state where the CPI(M) cadres destroyed public and private property.

In India, political parties sponsor mafia gangs and violence. Violence is part of India’s
political culture as well as its social fabric. Many would dispute this argument. Yet when
a Sikh preacher was killed in Austria in May this year, Sikhs in the Indian state of Punjab
resorted to violence in their homeland. The entire incident is an irony. Sikhism is a
religion that officially denounces caste-based discrimination, which is yet another form of
violence that runs through every Indian’s veins.

Followers of Sikhism have resorted to violence in the past. The attack on two visiting
preachers in Vienna this year, of which one belonged to the Dera Sach Khand sect, was
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allegedly by members of a rival sect. When the news reached Punjab, followers of the
Dera Sach Khand sect in the state, despised by the so-called upper-class Sikhs, resorted to
violence. Thousands of Dalits, or “untouchables,” in Punjab burned and destroyed public
and private property on 25 May. A curfew had to be imposed to contain the violence.

It is a cruel twist of Indian society that Dalits, a community of millions that have faced
the worst forms of violence, ranging from being labeled untouchables to denial of the
right to exist, resorted to violence to vent their feelings.

When Indians protested in Australia against racial attacks on Indian students this year,
their friends in India organised rallies and shouted at the Indian government to invade
Australia. The Mumbai terror attacks in November 2008 were just one more excuse for
some Indian intellectuals, politicians and policy analysts to call for an Indo-Pakistan war.
According to these people, it was an opportunity dropped from heaven to test nuclear
weapons and also to annihilate “terrorist neighbours” on their soil and solve the “world’s
problem” forever.

So behave the descendents of a generation that was able to gain independence from the
British through a civil disobedience movement. But within hours of realising that the
“external” threat of higher severity was set to go, Indians brought out their inherent
affinity for violence by killing each other, in the name of two religions, in the Hindu-
Muslim clashes that followed.

Some interpret the philosophical basis of the country’s largest religion, Hinduism, to
revolve around violence. The Bhagavad Gita, literally translated as “Song of God,” one
of the cornerstones of this religion, tells of the justification offered to a warrior by his
counsel for the use of violence. The warrior is told to fight the rival factions, who are
brothers, as it is justified as “dharma” or duty.

The overarching effect of this religion and its philosophy upon the people of the country
is a catalyst to the primordial Indian nature to resort to violence to settle disputes and
disagreements. Many religious groups in the country, whether Muslims, Christians or
Parsees, have at times resorted to violence to vent their feelings and views, particularly
disagreements.

Mainstream politics in India are merely harvesting the natural crop that violence breeds.
All major political parties in India resort to violence. Dissent and discord is silenced with
violence and the use of force. Violence is used not only in the literal sense, but also in all
its temporal manifestations. In this milieu politics, state practice and the very concept of
democracy itself have become the celebration of violence.
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The human rights report on India cannot thus say anything other than the violence
omnipresent in the country. In its manifest forms, violence haunts Indians and the
country’s future as extrajudicial executions, torture, crude forms of discrimination and
enforced starvation. The following chapter on India thus deals with these subjects and
tries to explain how such forms of violence is possible in the largest democracy of the
world.

1. Extrajudicial executions

Pattern:

The Manipur Police Commando Unit (MPC) shot dead two persons on 23 July in
Imphal town, the capital of Manipur state. One of the victims, Mr. Chongthan Sanjeet,
was a young man and the other, Ms. Mayanglambam Thokchom Rabina, a mother in her
advanced stage of pregnancy' . The MPC was checking passenger vehicles in the town
when the incident happened. The MPC stopped the vehicle in which Sanjit and Rabina
were travelling near a crowded traffic interception and ordered the passengers to step out.
When Sanjit came out of the vehicle, the MPC led him to a nearby medical shop. The
MPC shot Sanjit inside the shop killing him immediately.

Hearing the gunshot the people ran for cover. The
MPC fired at the fleeing crowd, hitting Rabina
and five other persons. Rabina died on the spot
and the other five persons were seriously injured.
A journalist documented the entire incident,
including the MPC placing a 9mm pistol on
Sanjith’s dead body before dragging the body out

from the shop veranda.

The Chief Minister of Manipur, Mr. Okram
Ibobi Singh, announced the next day in the
state legislative assembly that the two victims
are terrorists. The minister also said that the  sanjit, in black circle, moments before he
government could deal with terrorists only by  was shot.

resorting to harsh steps. The Director General Picture courtesy: Human Rights Alert
of Police, Mr. Y. Joykumar Singh, said that the

murder was necessary as the victims were armed and posed a threat to his officers as well
as other citizens.

1 AHRC-UAC-098-2009, 14 August 2009
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In fact, Sanjit was a villager travelling to the town for some business, whereas Rabina was
going to the hospital along with her nine-month-old son for medical check-up. There was
no subsequent investigation about the incident, nor any action taken against the officers
involved in the firing.

The incident provoked a weeklong state wide protest organised by the civil society. The
schools remained closed. Normal life in the state paralysed and the state administration
wanted to regain control of affairs. The government launched a crackdown of the protest
movement. The police arrested innocent persons whom they suspected of leading the
movement. They charged the arrested with provisions under the draconian law, the
National Security Act, 1980. Those arrested are yet to be released on bail. The detainees
include prominent human rights activists.” Even after five months, the schools in the
state are yet to be reopened.

Open murder by security agencies, the administration covering up the incident and then
detaining anyone who protest are the regular ingredients of what is popularly known
encounter killings in India. Extrajudicial executions have become a daily event in many
parts of the country. During the past 14 months, the number of extrajudicial executions
has alarmingly increased in the country. Not single state in India is an exception.

Murder for profits:

Fighting terrorists, insurgent groups, Maoists, Naxalites and other armed resistance
groups are common excuses the security agencies, including the police, pose after each
incident of extrajudicial execution. Out of an estimated 840 incidents of extrajudicial
execution reported this year from India by various credible sources, the AHRC is yet to
know a case where an officer is punished or an incident investigated after the incident.
Instead, it is a common practice for the government to promote officers involved in the
incident.” It is thus not surprising that police officers in the country wrongly believe that
illegal detention, torture and killings are legitimate tools to maintain law and order.*

This is a controversial issue, not merely due to the wrong belief of police officers
resorting to unlawful means, but also since these illegal methods are often used to cover-
up criminal activities committed by law enforcement agencies and the political regime
that control power to silence opposition. This is what happened in the case of Mr. Jainto
Singh Gaur and Mr. Rajesh Bando reported from Assam. ’

AHRC-UAC-122-2009, 18 September 2009

INDIA: Encounter killing and custodial torture, a disgrace for the nation; AHRC-STM-171-2009, 14 August 2009
India: Overhan! Abusive, Failing Police Systens; Human Rights Watch, 4 August 2009

AHRC-UAC-163-2009; 27 November 2009

NN
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The army officers attached to the Kumaon Regiment stationed at the Tihu camp in
Assam encouraged Gaur and Bando to pose as surrendering United Liberation Front of
Asom (ULFA) cadres.” Gaur was a student leader and Bando a small businessman from
the Baksa district of Assam. The young men were attracted in the deal since a lawyer who
worked closely with the corrupt army officers promised them that after the surrender, the
government would pay them money from the funds designated by the state government
for the rehabilitation of surrendering ULFA cadres.

The men started visiting the army camp and soon the army detained them in an
undisclosed location. By the time they realised that the officers will kill them in a fake
encounter, it was too late. The army killed Gaur and Bando between 17 and 28 April.
The army claimed that they killed the two young men in an encounter. The recovery
of hidden notes from the dress of the two men exposed the truth behind the incident.
The notes strongly suggest that the officers and the lawyer were scheming to kill the two
and share the reward money. The family of the two men are now pursuing a case at the
Guwahati High Court, seeking the intervention of the court to direct an investigation in
the case.

An enquiring magistrate exposed a similar case in Gujarat this year. The magistrate
enquiring into the extrajudicial execution of Ms. Ishrat, Mr. Pranesh Pillai alias Javed
Shaikh, Mr. Amjad Ali Rana and Mr. Zeeshan Johar accused the Crime Branch of
Ahmadabad Police for murdering the four students in June 2004 for mere promotions.
The police case after the murder was that the victims, though college students are
associated to the Lashkar-e-Taiba, a terrorist outfit.

The police accused that the students were plotting to kill the Chief Minister Mr.
Narendra Modi. After five long years, the magisterial inquiry has pointed fingers at the
officers, accusing them that they killed the students expecting promotions and cash
awards. In fact, after the incident, the government promoted the officers. The case is now
pending at the state’s High Court. Similar cases are reported from Maharashtra, Punjab
and Uttar Pradesh states where police officers are openly engaged in killing innocent
persons after accepting money or expecting promotions.

6 ULEA is a proscribed terrorist organisation operating in Assam. Over the past ten_years, the political parties ruling As-
sam have used financial lures as a method to enconrage ULEA cadres to surrender. It is also widely known that the politi-
cal parties sharing power in the state have used ‘surrender’ of ULLEA as a political tool to maintain popular support. The
system is widely criticised for being laden with corruption. Blaming opposing politicians as ULEA cadres or sympathisers is
a common method used in the state silence opposition. Hundreds have lost their life in this game. For further details please
read Justice KIN. Saikia Commission Report, 2007

7 Watch for example: Passport to Murder; BBC 28 Septenber 2009
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Murder as state policy:

In addition to corruption, the policy of the government is to condone extrajudicial
executions. In states like Chhattisgarh, Orissa and Madhya Pradesh, the state government
encourages extrajudicial executions for mere social control that favours the political
regime in the state. These three states form part of India’s red-corridor. In this year alone,
the combined actions of the state police and the state-sponsored private militias in the
three states account for more than half of the encounter killings documented in India.

The latest of the cold-blooded murder is reported from Orissa. On November 20, the
state police shot dead two persons in the compound of Narayanpatna Police Station.®
The deceased were part of a 200 strong crowd that had gathered in front of the station
demanding the Officer-in-Charge of the police station to accept their mass complaint.
The crowd, mostly comprised of members of the tribal community in the state, were
complaining that the police officers regularly molest them, particularly the women at
home during night, in the excuse of search operations.

The police fired 300 rounds at close range at the crowd, injuring an estimated 60 persons
and killing two. Several international organisations have condemned the attack.” Yet, the
state government has not initiated any inquiry in the incident.

The myopic and blind urge for development is the reason for the government-sponsored
onslaught upon the tribal communities living in central India. The state governments
in these states are competing to attract foreign domestic investments. The investments
are for exploitation of natural resources including the underground mineral resources in
the region. The private corporations investing in excavation operations require the tribal
communities that have been residing in these lands for generations to vacate the land.
When the state government take sides with private corporations, it leads to conflicts.

Government-sponsored development programs implemented in Chhattisgarh state
during the past six years are an example. This has destroyed thousands of hectors of
forestland in Chhattisgarh. The National Mining Policy released in April 2008 spells out
the government policy on mining. It aims at boosting national development through
mining and disregards completely the concerns and welfare of the original inhabitants of

the land.

Multinational players like De Beers of South Africa and the Anglo-Australian mining
company Rio Tinto, which have invested heavily in mining operations in India, have

8§ AHRC-UAC-162-2009; 26 November 2009

9 Among other organisations, the Amnesty International issued a statement on 2 December condemning the incident and call-
ing for investigation
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shady human rights records and shoddy environmental practices. Accepting tenders from
corporations with deplorable records and supporting their activities using state resources
stands proof to the government’s lack of commitment to the people.

Left with no means to survive and their original habitats rapidly depleting, the rural
populations in the country have increasingly become vulnerable to exploitation by
landlords and corrupt politicians. Exploitation often takes the shape of bonded labour,
a practice criminalised in laws that are hardly enforced. Police and other state agencies,
like the forest department, are easily bought over by landlords owing to the widespread
corruption in the system. In frustration, the oppressed populations fall prey to extremist
ideologies like those promoted and professed by the Naxalites, finding in them a means

of fighting back.

Such fights, of varying intensity, have spread to an alarmingly large area of the
country. Unfortunately, the government response has been equally violent, resulting
in extrajudicial executions. Lopsided and religiously coloured defence tactics — like the

formation of the “Salwa Judum’ and other village defence forces — have resulted in loss of
life on both sides."

In these fights, both sides are engaged in committing atrocities, as would be the case
in any unregulated war where might and connivance make right. In addition to the
policemen and the Naxalites, a large number of innocent persons have lost life in this
war. As it was in the case from Manipur, the state governments justify every killing by its
agencies by accusing the victims as Naxalites or members of armed resistance movements.

Even the union government in New Delhi supports this. A statement made by the
Prime Minister of India proves this point. A few months back, the Prime Minister said
in a public meeting “Naxalites are the worst enemy of India.” A week later government
advertisements appeared in national dailies stating that Naxalites are cold-blooded
criminals."'

Trusted sources from Orissa, Chhattisgarh and Madhya Pradesh informs the AHRC
that after the advertisement, there has been an increase in number of police raids carried
out in the villages each day, resulting in a consequential escalation in the extrajudicial
executions. The access of the media and other independent agencies into these ‘unreported

10 When state makes war on its own people: Peoples’ Union for Civil Liberties Report

11 INDLA: Advertisement campaign against Naxalites is a call for violencey AHRC-STM-205-2009, September 30,
2009
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. . 12
war zones of India’ are extremely restricted and often prevented.

In the Narayanpatna incident, the police rounded up the five member fact-finding team
that went into the villages ordered them out from the village at gunpoint. The Deputy
Superintendent of Police threatened that he will register fabricated charges against them if
they were to be found anywhere near the villages.

The absence of credible data about extrajudicial executions prevents effectively
challenging the government and allows it to continue its ‘business of killing” with
impunity. Often the victims’ families, being from the most underprivileged backgrounds,
have no means or the courage to approach the courts. The complete absence of a witness
protection programme or even a law to that effect, coupled with court delays often makes
complaining against the law enforcement agency a suicidal act in the country.

However, there are direct and indirect sources in the country that provides ‘sneak
previews’ into the reality. Often statements by government officers provide limited
but shocking insights about extrajudicial executions. The Director General of Police
in Manipur state, Mr. Y. Joykumar Singh made one such statement in November. He
said that between January and October this year, his officers have murdered more than
260 persons.13 Of course, the officer added that all those who are killed are terrorists,
murdered in armed encounters. In addition, there are also human rights groups who are
actively engaged in documenting cases in the country.

Conclusion:

The Indian media often report with contempt the killing and maiming of the citizens
by non-state actors. The limited debate in the country upon the issue is centred on
the illegitimacy of violence used by the terrorists, insurgents and armed resistance
movements, and is highly polarised. Except for the effort of a few publications like the
Tehelka, the deliberations so far have missed a crucial aspect, the issue of disproportionate
use of violence by the state upon its own citizens.

The significance of this subject is on the logic that the state is the custodian of the
law and is principally responsible for governing by the rule of law. It implies that the
state must ensure equality before the law and must not allow the arbitrary abuse of
authority and power by its agencies. Further, it casts a legal obligation upon the state

12 "It can become too dangerous, because of ongoing fighting, for our partners to access and reach ont to the villages,” Maria
Joao Ralha, European Commission Humanitarian Office, as reported in India’s Forgotten War, 19 November, 2009

13 INDLA: Law-enforcement agencies made acconntable to the rule of law is an nrgent need; AHRC-STM-236-2009, 2
Decenber 2009

14 The SAFHR, a human rights group based in India is currently documenting cases of extrajudicial execution in Assam
and Manipur. However, owing to fear most victims do not want their cases to be taken up in courts.
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that it can resort to force only through legitimate and controlled procedures, that too in
extraordinary circumstances where the lives of its citizens are under immediate threat.”

The constitutional framework in India that guarantees rule of law to its citizens
thus restricts the state from unleashing disproportionate violence upon its citizens.
Unfortunately, the Indian state is engaged in systematically negating this legal premise for
the past several years. A cursory glance at the statistics produced by the National Human
Rights Commission of India (NHRC), brings this fact to the fore. From April 2001 to
March 2009, the NHRC has recorded 1184 deaths in police custody; which is murder
committed by the police, without any sanction or approval of a court of law. Further
analysis of this data brings out even more startling facts.

Most of these murders have taken place in relatively calm and problem-free states in the
country, with Maharashtra state having the dubious distinction of topping the list with
192 murders. The other states ranked high in the list are Uttar Pradesh (128), Gujarat
(113), Andhra Pradesh (85) and West Bengal (83). All these states are within the peaceful
and prosperous parts of the country, with no insurgent activities.

It is a fact that these statistics is a gross underestimation of the actual numbers since only
very few cases reach the NHRC and/or judiciary. The reason behind this is that often the
victims’ families, being from the most underprivileged backgrounds, have no means or the
courage to approach the courts. The complete absence of a witness protection programme
or even a law to that effect, coupled with court delays often makes complaining against
the law enforcement agency a suicidal act in the country.

Further, in states like Manipur, the security forces have unlimited and unaccounted power
to carryout their operations under the statutory protection of the draconian law, The
Armed Forces (Special Powers) Act of 1958. This law allows even a non-commissioned
officer to shoot to kill based on mere suspicion in order to “maintain public order”.

The euphemism, “to maintain public order” is widely misused by the security forces for
unleashing unbridled terror where they operate, thus supporting a trigger-happy culture
of governance. The July 23 killing of Mr. Chongkham Sanjit and Ms. Rabina Devi in
Manipur, exposes the degree of lawlessness resorted to by the security forces in these
areas.

15 Rebnen, Frank. “Matching Traditional and State Authority: Challenges in Cooperation between Different Types of Au-

thority to Build Peace”, Paper presented at the annual meeting of the 1S A% 49th annnal convention, Bridging Multiple
Divides, Hilton San Francisco, San Francisco, CA, USA, 26 March 2008



India 83

Placed in this context, the recent developments in the country have been highly
disturbing. Despite all the evidences pointing to the worthlessness of the idea in
delivering peace to the disturbed areas by use of force, the state is increasing its pitch for
declaring war on its own people. Even more unsettling is the fact that the union home
minister himself leads the campaign.

An example of this is the home ministry’s argument for a cohesive, clinical and all out
operation against the Maoists named as Operation Green Hunt. What is missing in the
aggressive rhetoric for a war on Maoists is the question about the people living in the
area -- poor, hapless tribal -- marginalised to the peripheries of the Indian state for long.
Caught between two warring parties armed to the teeth, the tribal pay the heaviest price
in this battle.

Yet, they are nowhere cited in the public discourse. The only occasion they appeared to
be included in the discussion was when the government decided to withdraw more than
100000 cases against the tribal ‘to win their hearts and minds’. Cases that were slapped
on them for ‘stealing’ firewood, honey and other minor forest produce and a constant
source of their exploitation by the police and the forest department were withdrawn.

The government did not care to answer why these cases were charged against them in
the first place! After all, they have been living in these forests for centuries and the forest
belonged to them. Why did it take an armed rebellion to force the state to think about
their plight, and why the government could not act on its own for this long are two
important questions that are yet to be answered.

Similar is the case with the people of Nagaland, Manipur, Assam, the Jammu and
Kashmir and other states hit by insurgent activities in the country. The people residing
in these states are compelled to resort to war like efforts just to ensure survival. Day
after day, they are forced to walk through an alarmingly reducing narrow corridor of
neutral space, maintaining equal distance from the sate and the non-state actors. In
addition, the state does not help its case for garnering their support by the amount of
terror it unleashes. After all, the state is the legal guardian of all its citizens, for it is the
state who had solemnly promised and which had been bestowed the authority under the
constitution to protect and preserve the inalienable human rights of its citizens.

For this reason alone, extrajudicial executions committed by the police and other state
agencies deserve not only the strongest condemnation but also concentrated action
against them. The deaths in police custody, committed with impunity provided by
the uniform and authority, instigates not only public anger and protest but also hatred
towards the state. The insurgents, whichever colour they belong to, tap this hatred for
mobilising people into an armed rebellion against the state.
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Declaring a war on its own people is a humongous error of judgment on the part of the
state. What the state needs to do is reengaging those who are up against it, addressing all
their concerns. The state also needs to go for a systematic and systemic overhaul of the
system and correcting the flaws within the administration at the earliest. For this, it is
elementary to conduct a revision of state policies ensuring public participation.

Further, guaranteeing equality before the law and ensuring punishment to the
perpetrators of violence including those enjoying political power is required. The country
needs to put an immediate end to murder in police custody and fake encounters. Those
who are responsible for committing these acts must be prosecuted, with no exception
to incidents that have happened in the past. The government needs to put people in
command of their life, their habitat and resources and stop the state-sponsored corporate
plunder of natural resources. The future, otherwise, does not seem that bright.

The Supreme Court of India has repeatedly warned the government that ‘custodial
torture, violence and killing’ as ‘a naked violence of human dignity’ and a ‘calculated
assault’ upon the people and their fundamental rights. The judgments delivered in the D.K.
Basu and the Bhajan Kaur cases categorically declare that it is the state’s duty to ensure
that persons live, behave, and are treated like human beings. The state must neither
condone nor tolerate deprivation, oppression and violation of the right to life and liberty.

Yet, custodial killings in India have assumed alarming proportions, that it has adversely
affected the belief of the citizens in the rule of law and the administration of justice in the
country. Arbitrary misuse of authority with statutory impunity has also demoralised the
security agencies in the country. If the functionaries of the state become lawbreakers, it
results in a situation where might means right, leading to lawlessness and anarchy.

The Supreme Court has also directed the government that it must undertake innovative
measures to deal with terrorism and has said that ‘state terrorism would only provide
legitimacy to terrorism which is against the rule of law’. The state must thus ensure that
its agents deployed for combating terrorism acts within the bounds of law and do not
become law unto themselves.

India cannot afford to kill anymore of its citizens without plummeting into a state of
anarchy. The prophetic vision of the court has proved to be true. It is now the duty of the
state to undo its wrongs and prevent the ensuing anarchy.

It is time for the government to put an immediate end to the use of arbitrary means in
dealing with dissent to safeguard the life and liberty of the citizens. The government
cannot reject its constitutional and sacred duty to the citizens by becoming the unlawful
arbiter and the executioner of humanity.
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2. Torture

Tool for investigation:

Sceptics may argue that it is an irresponsible generalisation to say that Indian police
depend on torture to conduct investigations. They may think such incidents are rare. The
story of a 15-year-old Dalit, or low-caste, boy named Nitish proves that the sceptics are
wrong.

The officers from Kodungaloor Police Station arrested Nitish into custody on 13
January.'® The police arrested Nitish at the Kodungaloor temple grounds. An officer
took Nitish to the police station, where a probationary police sub-inspector and police
constables brutally tortured him. The officer wanted Nitish to confess that he was a thief
responsible for several unresolved cases that had been registered with the police.

The boy’s family soon came to the police station, bringing along a pm
politician for support. The probationary officer summoned Nitish
from his cell. The officers had stripped him naked by then and
he was bleeding from his wounds. The officer then caned Nitish
in front of his parents and the politician. The boy’s mother lost
consciousness and collapsed inside the station. Later, the officer
released Nitish after “advising” his parents that Nitish required
“proper grooming,” which he had demonstrated. Before letting
Nitish go, the officer filed false charges against the boy. When the family approached a
superior officer to complain about the incident, the officer said they could not expect the
police to buy good food for suspects to get them to confess their crimes.

Nitish

This attitude is not an isolated view. The speaker of the Kerala Legislative Assembly, K.
Radhakrishnan, while inaugurating the 2008 Annual State Conference of police officers,
said that police would have to use their “tools” while investigating a crime, for which “third
degree” methods were essential. The speaker further clarified his position that human
rights were an impediment to criminal investigations, a sentiment shared by police
officers and many policy makers in the country.

A few months after Radhakrishnan’s public statement supporting torture as an
investigation tool, on 2 February, India’s electronic media aired a short video displaying
the shocking brutality practiced by the country’s law enforcement agencies. The video
showed eight-year-old Komal, a Dalit girl, being publicly tortured in Kailokhar village,
Uttar Pradesh. A police officer held Komal up by her hair, twisted her ears and rained
blows on her, demanding that she confess to an act of theft.

16 AHRC-UAC-016-2009, 23 February 2009
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Five police officers in New Delhi are now facing accusations of raping a woman slum
dweller inside the Inderpuri Police Station. The officers brought the woman to the
station, as they wanted to question her about her husband, a proposition unheard of in
Indian law.

What do the police have to say about all this? The most repeated rhetoric is that officers
suffer from low salaries and a lack of proper investigation facilities. Political interference
and public pressure to prove crimes are also quoted as reasons for pushing the police to
torture suspects.

The Supreme Court of India in 2007 tried to address this problem. In a 2006 case,
Prakash Singh and Others vs. Union of India and Others, the court directed the
government to take measures to delink politicians from the police. Interestingly, Prakash
Singh is a former police officer who believed that the court could end unwarranted
political interference in the day-to-day functioning of the police. When the court decided
in Singh’s favour, the government filed a revision petition seeking a review of the court
order on the grounds that the court was interfering with the function of the government.
The revision was not allowed, but the court’s directives are yet to be implemented, which
demonstrates the simple fact that courts cannot resolve all the issues in the country.

Torture undermines democracy:

Torture is an important issue because it neither promotes democracy nor supports
the rule of law. On the contrary, the open or clandestine use of torture undermines
the fundamentals of democratic governance. India allows law enforcement agencies,
particularly the police, to practice torture. As one of the most visible representatives
of the state, the police can implement its directives in society through fear. Criminal
investigations in India often begin and end with a confession. Fair trials have no place in
such an environment.

The tendency to brutally abuse the weak is deep-rooted in the minds of the Indian
people. In fact, the subcontinent has been the cradle of this practice. The temporal basis
of the superiority of Brahmins, or high-caste elites, forms the foundation of the caste
system, which justifies the use of brutal force to suppress weaker sections of society. Ill-
conceived notions of divinity, to succeed, require unchallengeable restrictions imposed
on those who are expected to remain outside the “divine caucus,” which in the caste
hierarchy are those lower than Brahmins.

Brutal suppression was the fate of anyone who attempted to break away from this
servitude to the elite. Even in Hindu mythology, there is the story of Lord Rama, revered
by millions, who kills a low-caste sage named Sambuka to liberate him from worldly sins.
Another story tells the tragic fate of Eklavya, a low-caste prince who has to sacrifice his
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thumb to his teacher Dronacharya to perfect the art of archery — an act forbidden him
due to his birth in a lower caste. Although one of India’s national honours for teachers,
the Dronacharya Award, is ironically named after this very teacher, whether he or Lord
Rama ever existed is still a highly debatable issue.

Even after gaining independence from the British on 15 August 1947, and forming a
democratic socialist republic on 26 January 1950, torture continues to be practiced in
India by the powerful on the weak. This undermines the very foundation of the country
and is the result of its decayed political system. It reflects the dead Indian mind. Torture
is nothing but state-sponsored brutality.

The UN Convention against Torture and Other Cruel, Inhuman and Degrading
Treatment or Punishment came into existence on 26 June 1987. In the debates during
the formalization of the convention, the government of India supported it and was of the
opinion that it was “a step forward in realising human rights.” That is the only statement
made by the government of India in support of the convention in any international
forum.

Unfortunately, 22 years later, torture is still widely practiced in India by the police,
paramilitary units and other law enforcement agencies. They perceive the practice as
standard operating procedure for criminal investigations, which usually begin and end
with a confession obtained through torture or intimidation.

Torture is not viewed as a criminal act, but as a symbol of authority, a means to enforce
discipline and for social control. That is why torture is not carried out in the secrecy of a
detention centre, but in full public view in India.

A tool for extortion:

Law enforcement officers use torture as a tool for extortion. This behavior has distanced
law enforcement officers from the ordinary people. In fact, “law enforcement agency”
has become a misnomer in India; public perception sees these agencies as state-sponsored
criminals in uniform. It is common practice in India that ordinary individuals, if required
to interact with law enforcement agencies, will first seek assistance from politicians to
avoid intimidation, abuse or arbitrary detention.

Corrupt politicians use this as an opportunity to demand bribes. In this way, torture
facilitates corruption not only among law enforcement agencies, but also among other
public servants. Similarly, torture corrupts the country’s justice delivery mechanisms.
Even though torture and a fair trial cannot coexist, criminal charges based upon evidence
gathered by the use of torture continue to be brought to court, and result in acquittals.
On the other hand, when there are possibilities for persons to be convicted through such
evidence, a fair trial is negated.
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Currently, there is no law in India that criminalizes torture. For the past several months, a
law to this effect has been under the consideration of the government. However, it would
require considerable revision to meet international standards that conceive torture as a
crime against humanity.

No legal framework:

The internationally recognised definition of torture as envisaged in the convention
is “any act by which severe pain or suffering, whether physical or mental, is intentionally
inflicted on a person for such purposes as obtaining from him or a third person information
or a confession, punishing him for an act be or a third person has committed or is suspected of
having committed, or intimidating or coercing him or a third person, or for any reason based
on discrimination of any kind, when such pain or suffering is inflicted by or at the instigation
of or with the consent or acquiescence of a public official or other person acting in an official

capacity.”

The proposed Indian law, however, limits the definition of torture to “any act which
causes: (i) grievous hurt to any person; or (ii) danger to life or health (whether mental or
physical) of any person.” Limitations like the requirement of “grievous hurt” not only
circumscribe the concept of torture from its normative definition, but also put additional
burden upon the victim to prove that the injury was grievous in nature. The law is also
silent about the burden of proof, which according to existing provisions of the Indian
Evidence Act, 1872, is upon the victim.

The introduction of the concepts of “hurt” and “danger” in the law as qualifiers to the
convention’s broad definition of torture can only be viewed as an intentional attempt to
dilute the state’s responsibility in preventing torture. It is also an attempt to dilute the
gravity of torture, the right to be free from which has attained the status of “ius cogens,” a
peremptory norm in customary international law.

The condemnation of the crime of torture and its expanding horizon was envisaged as
early as 1992 by the United Nations in General Comment 20. The legislative process in
the proposed law is seeking to keep this away from Indians. The law bypassing key aspects
such as the investigation and prosecution of torture further lessens its use for torture
victims. Without exception, no one in India would expect the police to impartially and
promptly investigate an act of torture allegedly committed by their peers.

The proposed law also prescribes perimeters to its operation by limiting the time within
which a complaint has to be filed to six months from the date of incident. The law
makes no mention of any complaint filing mechanism however, or provisions for witness
protection. Considering the gravity of the crime and possible suspects, a law criminalizing
torture must include measures for witness protection.
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So far, the government has not initiated any discussion or debate concerning the
proposed law. Civil society groups however, made use of the International Day in
Support of Victims of Torture, 26 June, as an occasion to discuss the brutal practice of
torture in the country. For these discussions to be meaningful, civil society must also
analyse the proposed law and devise means to make the necessary revisions for it to meet
the standards prescribed in the Convention against Torture, which India signed as early as

1997.

Self-censored media:

The quintessence of democracy is governance through consultation. Torture prevents
dialogue and discourages consultation. Complaining against torture is complaining
against the state. Discouraging a complaint is demoralizing to the complainant.
Complaint is also a form of expression. Freedom of expression and speech cannot coexist
with torture.

Yet, the Indian media opted to maintain blissful silence on 26 June this year too, by
not devoting enough space to speak against torture on the International Day against
Torture.”  The silence of the media exposes the lack of appreciation and understanding
of the Indian media of the importance of torture and the destructive role it plays in
undermining free speech and expression. It also illuminates the professional neglect the
media entrains against people’s concerns.

Such lack of interest has allowed the government of India to succeed in denying to
admit that torture as an issue affecting the country’s rule of law. This denial challenges
the constitutional mandate of any government that assumes office promising to protect
democracy, promote the rule of law and fulfil constitutional guarantees.

Torture is the mother of all human rights violations, undermining the concept of justice
and democracy. Trying to negate state responsibility for preventing torture is not only
a self-defeating exercise for the government, but also an act of deceit played upon the
citizens.

Judicial interventions:
India’s Supreme Court has attempted to address questions concerning the use of torture.
As early as 1978, the Nandini Satpathy case raised the issue of an accused person’s right to

17 The mainstream media in India did not wrote against the practice of torture on June 26, instead accolades were showered
upon the government for its effort on combating drug abuse, as the same day is observed as international day against drng
abuse and illicit trafficking
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remain silent under investigation.'® A series of judgments in the Charles Shobraj"” and
Sunil Batra® cases discussed and confirmed the rights of prisoners. The Raghbir Singh®'
case dealt with the issue of torture, where the court condemned not only its practice, but
held the government responsible for the acts of state agents. The Francis Coralie Mullin®
case dealt with the issue of preventive detention and laid down the rights of a detainee in
preventive custody. In the Sheela Barse™ case, the court said that a citizen has a right to
know the living conditions of prisoners inside a prison.

The jurisprudence laid down by these cases not only affirmed the fundamental rights
of the accused and convicts, but further reiterated that custodial torture is unacceptable
in law. It is a settled law that a police officer could be punished for the crime of
torture. Later, in the D. K. Basu® case, the court went one step further by detailing the
procedures to be followed during the arrest, detention and questioning of a person. The
court did not stop here. It went further, directing the government to publish its directives
in every police station and detention centre in the country as a permanent public notice.
Yet, day after day, people are tortured, raped or murdered in police custody.

Meanwhile, in the Prakash Singh® case the court addressed yet another issue, that of
unwarranted political control of the police. This time too the judges literally stepped out
of the Supreme Court building asking the government to come up with measures to meet
the court’s directives to replace malicious political control by laws and procedures. The
court fixed a time limit for the government to fulfill the directives, which included setting
up a Police Complaints’ Authority to receive complaints about erring police officers.

Now in many states there are Police Complaints’ Authorities. But three years after they
came into existence, not many in India, including police officers and judges, are aware
of these institutions. This explains why there aren’t any cases registered in the country on
the basis of a complaint received by these institutions. The government has provided the
least possible advertisement to the public about them. Besides, the government has done
nothing to comply with the court’s directives.

The negation of the court’s directives by the government and the police is proof that

18 Nandini Satpathy v. PL. Dani, (1978) 2 SCC 424

19 Charles Sobraj v The Superintendent, Central Jail, Tibar, New Delhi, 1978 AIR 1514 1979 SCR (1) 512

20 Sunil Batra v Delhi Administration, (1978) 4 SCC 409 AND Sunil Batra v Delhi Administration 1980 AIR 1579
21 Raghbir Singh v State of Haryana, AIR 1980 SC 1087

22 Francis Coralie Mullin v Administrator, Union Territory of Delbi, 1981 AIR 746

23 Sheela Barse v State of Maharastra, [T, 1988 (3) 15

24 Shri DK. Basu v State of West Bengal, 1996 (9) SCALE

25 Prakash Singh v Union of India, (2006) 8§ SCC 1
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India’s courts cannot solve deep-rooted problems. The impunity and the utter lack of
accountability associated with policing also prove that politicians in the country are not
interested in improving the state of policing. A country where one-third of its elected
representatives, irrespective of their political allegiances, face charges from murder to
rape, cannot expect to have a legislative assembly that would enact and implement laws to
curtail the “freedom” of corrupt politicians. A police force that benefits from corruption
cannot be expected to press for any change in the status quo.

Yet, torture is not criminalised in law as a separate or special offense. Provisions in the
Indian Penal Code, 1860 (sections 330 & 348) penalises acts that can also be considered
as torture, with seven and three years of imprisonment respectively if proven guilty. But
the offense attracts no particular relevance if the crime is committed by a police officer.
The temporal treatment of the law is to deal with a regular offense. The two provisions
also falls short of covering all aspects of torture, as defined in the Convention against
Torture.

In addition, the reduced possibility of a proper forensic medical examination of a victim
and the complete absence of a witness protection mechanism facilitates easy acquittal of
the criminal. The Indian Evidence Act, 1872 also does not have any provisions in dealing
with the aspect of torture. An act of torture, if proved, does not require the perpetrator
to pay compensation to the victim. The right against torture is not a fundamental right.
The courts in India, thus far have taken a minimalistic view on compensatory claims
concerning acts of torture. A claim for compensation is dealt within the realm of personal
injury claims. Awards of compensation vary widely from court to court throughout the
country.

Witness protection:

There is no specific law concerning witness protection in India. The only possible measure
is for the court to impose a condition at the time of considering a bail application. The
usual practice is to impose conditions like the accused shall not interfere with the witness
or the evidence in the case. But there is no safe and watertight framework within which
compliance to these conditions could be guaranteed. It is a common practice in India for
the accused to try to threaten the witnesses and or tamper with the evidence in a case.

Conclusion:

Torture is practiced as a routine and accepted as a means for investigation. Most police
officers and other law enforcement officers consider torture as an essential investigative
tool, rather than an unscientific and crude method of investigation. Policy makers and
bureaucrats believe that there is nothing wrong in punishing a criminal in custody, not
realising the fact that a person under investigation is only an accused, not a convict
and further, that even a convict cannot be tortured. This is due to the lack of awareness
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about the crime, its nature and about its seriousness. All sections of the law enforcement
agencies, the paramilitary and military units practice torture. Torture, as a form of
violence is used for social control.

Trauma from torture affects an individual’s capacity to act prudently and further to
respond normally to incidents. Torture -- metal or physical or a combination of both
-- is practiced in every police station (12,441 police stations in the country). Given
the fact that a victim of torture and a witness -- which includes the perpetrator, since
the perpetrator is also a witness -- suffers from mental trauma from an act of torture,
arguably, the police stations in the country are manned by individuals suffering from
mental trauma associated with torture.

Domestic as well as international experts, particularly the thematic mandate holders
under the UN framework have expressed concern regarding the widespread use of torture
in India. The National Human Rights Commission of India has repeatedly recommended
to the Government of India to ratify the Convention against Torture and to criminalise
the act of torture in the country. The Commission said “/d/aily the Commission receives
petitions alleging the use of torture, and even of deaths in custody as a result of the acts of
those who are sworn to uphold the laws and the Constitution and to ensure the security of its
citizens. Such a situation must end, through the united efforts of the Government...”

As early as 1981, the Supreme Court of India has said “.../n/othing is more cowardly and
unconscionable than a person in police custody being beaten up and nothing inflicts deeper
wound on our constitutional culture than a state official running berserk regardless of human
rights”** The UN Human Rights Committee as early as 1997 has expressed its concern
about the widespread use of torture by the law enforcement agencies in India.” The
Committee on Elimination of Racial Discrimination® in 2007 and the Committee on
Economic Social and Cultural Rights® in 2008 have also expressed similar concerns.

Torture and the concept of democracy do not coexist. Torture works against the
fundamentals of justice and the rule of law. Torture is not a stale human rights issue that
has to be left for the consideration of the courts or that of human rights activists. Torture
is the enforced monologue by the state to the people to constantly remind them that
the state has the will and the means to enforce its writ whether the people like it or not.
Enforced monologue by the state is the character associated with dictatorship.

26 Kishore Singh V. State of Rajastan, AIR 1981 SC 625
27 CCPR/C/79/Add.81

28 CERD/C/IND/CO/19

29 E/C.12/IND/CO/5
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India and Indians are not immune to the effects of torture. In fact, thousands of
individuals fall prey to torture each year in the country. It is practiced inside police
stations and other centres of law-enforcement. Torture is so common in India that it
is no more a highly secretive act practiced in hidden locations. Torture is viewed as an
acceptable mode for criminal investigation and is condoned by jurists and policymakers
alike. Until this attitude is changed, there shall be no change in the status quo, instead
India will continue to remain a pseudo democracy.

3. Caste based discrimination - the continuing curse of manual
scavenging: *’

Manual scavenging in India is officially defined as ‘lifting and removal of human excreta
manually’, at private homes and toilets maintained by municipal authorities. The practice
consists of gathering human excreta from individual or community dry toilets with bare
hands, brooms or metal scrapers into woven baskets or buckets. This the scavengers
then carry on their heads, shoulders or against their hips, (and in wheelbarrows if they
can afford it) into dumping sites or water bodies. Apart from this, many scavengers are
similarly employed to collect, carry and dispose excreta from sewers, septic tanks, drains,
and railway tracks.

Manual scavengers are condemned to live and work in most dehumanising conditions.
Cleaning public/private latrines, sewer systems, and septic tanks, they work amidst
excruciating filth and stench. Carrying the refuse to disposal grounds merely adds to
their woes as they are generally compelled to carry . :
it refuse as head load. It is insignificant to point out
that these working conditions make them vulnerable
to serious health hazards exposing them to viral and
bacterial infections.

Apart from the dehumanising and degrading
nature of the work, scavengers are employed at
highly exploitative wages. Those working for the
municipalities seldom earn more than 40-50 Rupees
a day. The enactment of the Employment of Manual

Manual scavenging: Picture courtesy-
Karuna Trust

30 This chapter is based on the findings of the research and contributions made by Mr. Avinash Pandey, Research Scholar
at the [NU, working on the political economy of mannal scavenging. His research interest includes the overall political
economy of caste and caste based occupations, and he has done projects partially supported by the AHRC, exploring the
sources of the entrapment of Balmiki community in mannal scavenging and the perpetnation of the violation of their hu-
man rights and dignity. The text is the abridged summary of Pandey’s article, reproduced with his kind permission.
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Scavengers and Construction of Dry Latrines (Prohibition) Act, 1993 has effectively
worsened their situation. The Act prohibits municipalities to hire scavengers as permanent
workers and therefore and they take recourse to contracting out all the scavenging work.
These private contractors have been seldom found to pay stipulated minimum wages to
their workers.”’ The condition of those employed privately is even worse. All they get
for this demeaning job is left over food as well as a meagre 20-30 Rupees per month per
house.

In sum, the scavengers have been pushed out of the religious boundaries by virtue of their
‘untouchability’, are denied rights whether scriptural, religious or social and are placed on
the margins of the society, necessary for its survival but unwelcome to be a part of it. The
predicament of the Balmikis is a classic case of subversion of logic making the manual
scavenger who cleans and disposes waste (including human and animal excreta) by others
becomes ritual ‘polluter’ condemned to remain on the fringes of society.

Yet, far more intriguing is the fact that instead of taking corrective measures, India after
independence has not made any gains in reinstating the Balmikis to the mainstream
of the society. For all its lofty ideals of equality, democracy, secularism, and socialism
promised in the Indian constitution, Balmikis continue to be discriminated because of
sheer accident of birth in a marginalised community.

The rise of manual scavenging and fall of manual scavengers:

The scavengers known by different names (bhangis, mehtars, thottis) in different parts of
the country stands at the bottom of the caste system. Their basic functions in the villages
are to do away with the carcasses of the dead animals, to clean and sweep the village, to
beat drums (as drums are made of leather and so were filthy, unfit to be handled by the
upper caste Hindus), and to announce deaths, the most unwelcome news. Thus, they
are considered to be the heralders of bad omens whose contact and presence can defile
the caste-Hindus. To put it in the words of Dr B.R. Ambedkar, they are “the lowest in a

system of graded inequality”.”

Even the other Dalit (lower caste) caste groups discriminate the manual scavengers,
thus forcing them to face the worst forms of double burden of exploitation. The recent
political assertion of the Dalit groups has left this particular community out of its ambit.
The reasons behind this are manifold. First, the occupation they are in is considered to
be most polluting and filthy. In a system where occupations are ranked not over their

31 See Ramaswamy, Gita (2005) India Stinking: Manual Scavengers In Andhra Pradesh And Their Work, Navayana,
Chennat; and Thekaekara, Mari Marcel(1999) Endless Filth: The Saga Of Bhangis, Books For Change, Banglore
among other for prevalent wage rates

32 Dr. B.R. Ambedkar, the father of the Indian constitution was also a lower caste, born into the Chamar caste
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economic value, but on their religious and ritual ranking, heredity profession of manual
scavenging predestines the members of the community to be ranked at the dead bottom
of the hierarchy and to be despised by everyone.

Contrary to the popular belief, even the British interventions during the pre-
independence period did not bring any change to the condition of manual scavengers.
The sight of head loading of the shit, and shoddy brooms reminded the dominant castes
of the Balmikis’s inevitable occupation and of their menial status. Om Prakash Valmiki, a
poet who hails from the same caste, comments with anger and disgust simmering within.
“As long as there will be a metal trash can in Rameshwaris hands, the democracy of my nation
will be an insult”

Dr. B.R. Ambedkar was first to spot and oppose the nefarious designs inherent in pre-
independence legislations that nailed manual scavengers to the bottom of social hierarchy.
Commenting on the criminalisation of refuse to do scavenging work and supporting the
sweepers’ strike in Bombay, he described the Acts as sanctions for forced labour and a
perpetuation of slavery through the legitimacy drawn by state power. A long quote of
him on the issue reads:

“People may be shocked to read that there exists legal provision which sanctions forced labour.
Beyond doubt, this is slavery. The difference between free labour and slavery lies in this.
Under slavery a breach of contract of service is an offence which is punishable with fine or
imprisonment. Under free labour a breach of contract of service is only a civil wrong for which
the labourer is liable only for damages. Judged in this light of criterion, scavenging is a legal
obligation imposed upon the untouchables which they cannot escape.”

The miserable conditions of Dalits were not lost upon Gandhi. He did notice their pain,
agonies and sufferings. Yet, the contradictions of Gandhi’s position on the issue become
evident when we analyse his take on the question of scavengers’ right to strike. Gandhi
was categorically opposed to this and suggested other ways to the scavengers to give voice
to their anger. Gandhi said:

“Just as man cannot live without air, so too he cannot exist for long if his home and
surroundings are not clean. One or other epidemic is bound to break out, especially when
modern drainage is put out of action. ... A Bhangi may not give up his work even for a day.
And there are many ways open to him for securing justice.””

33 Valmiki, O P (1991): Jharuwali’ Sadiyon Ka Santap, Philhal, Debradun, pup16-17

34 Ambedkar, B. R.(1989) Essays On Untonchables And Untouchability, writings and speeches, Vol. 5 Government of
Mabharashtra, Mumbai p 257

35 Harijan, 21 April, 1946
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Faced with this dual assault of native elites (read upper caste Hindus in the main) and the
might of colonial empire, the scavengers were doomed to enter the profession for mere
survival, and once in the profession had no way out. The legislations, the punitive powers
of the state, religious bigotry and economic penury have sealed their fate. They were
to remain entrapped in the profession and were also to be blamed themselves for their
predicament.

Government inaction and intentional neglect:

Despite official abolishment of all forms of untouchability with the framing of
Constitution itself, it took 24 years more for India to introduce Section 7A into the
Protection of Civil Rights Act, 1955 which made the compelling any person on grounds
of untouchability to scavenge a cognizable offence. The practice was illegalised finally
in 1993 with the passage of Employment of Manual Scavengers and Construction of
Dry Latrines (Prohibition) Act, 1993 in Indian parliament making even the supposed
“voluntary” employment as scavengers an offence. The political will of the Indian state
behind this legislation gets exposed from the fact that the Act got notified in the Gazette
of India only in 1997 and no state promulgated it till 2000.

Adoption of the Act by state governments was crucial to achieve the goal of eradicating
manual scavenging as sanitation is a state subject as per entry no. 6 of the Seventh
Schedule of the Constitution; and the central act remained an ineffective and worthless
tool for eliminating the practice in absence of its adoption by state governments. As per
rules, the responsibility of enforcing the various provisions of the act was with the state
governments and their inaction ensured the failure of it.

Despite repeated attempts and mounting pressure from activists and civil society
organisations, both the central and state governments did not budge on the issue. In
1996, Justice Rangnath Mishra, the then Chairperson of the NHRC, sent a letter to
various authorities expressed his concern about the continuation of the ‘inhuman and
degrading practice of manual handling of night soil’ which was ‘prevalent even today
in certain parts of the country’.’® He asserted the need for translating the ‘landmark’
legislation into concrete measures in view of various constitutional provisions and the
protection of human rights in view and urged upon the authorities to ‘ser an example on
this score by replacing dry latrines, wherever they exist in the buildings owned by your [m]
inistry, with pour-plush ones, and fix a date for achieving this target .

However, it required another letter, far sterner in tone and tenor, from the NHRC to
make the states get their act together. Justice M.N. Venkatachalliah, the then Chairperson
of the NHRC communicated his displeasure to chief ministers of all the states and

36 NHRC (1996) D.O.No. 15 (19) / 96- Coord.
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requested them to implement the provisions of this Act.”” However, it took another
decade for some states to adopt the Act. As of now, only 17 states of the Union of India
viz; Andhra Pradesh, Goa, Karnataka, Maharashtra, Tripura, West Bengal, Orissa, Punjab,
Assam, Haryana, Bihar, Jharkhand, Chhattisgarh, Madhya Pradesh, Tamil Nadu, Uttar
Pradesh, Gujrat and some union territories have adopted the Act. Most of these states
have adopted the Act only after 2005, including Uttar Pradesh, the most populous state
of the country.

In a clear violation of all the constitutional provisions and the their self-proclaimed
commitment to uphold the constitution, eleven states including six major states of
Himachal Pradesh, Rajsthan, Uttarakhand, Kerala, Jammu and Kashmir are yet to adopt
the act together with the states/union territories which have claimed to be ‘manual
scavenging free’ despite data to the contrary. These states include Arunachal Pradesh,
Delhi, Goa, Himachal Pradesh, Meghalaya, Mizoram, Nagaland and Sikkim.

Estimating the numbers: engaging with the perplexing statics:

For all the false claims of success in eradicating the inhuman practice of manual
scavenging from India, the ground realities are grim. Even after sixteen years of passage
of the Act, the government of India itself unabashedly accepts the continuation of the
practice. The Ministry of Social Justice and Empowerment holds that nearly 676000
people are still engaged in manual scavenging, though official figures are definitely an
underestimation of the extent of problem.

Based on surveys and fieldworks conducted by them, the activists engaged in campaigns
against manual scavenging and other atrocities on Dalits estimate a number three to four
times higher than the government data. The reasons behind this underestimation of the
number of people engaged in manual scavenging are manifold.

First and foremost, acknowledging unabated persistence of a practice illegalised full
sixteen years ago is not only a source of huge embarrassment for the government of
India, but is a direct affront on the constitution of India by denying the very basic
fundamental rights and freedoms guaranteed by it to Indian citizens. The continuation
of this dehumanising practice violates fundamental rights guaranteed under Article 17
(right against untouchability) together with Articles 14, 19 and 21 guaranteeing equality,
freedom, and right to life with dignity.

Presented with this situation, the only way of estimating the numbers of people
condemned to be engaged in manual scavenging is making an attempt to infer their
numbers by triangulating government’s own statistical data with the surveys and field

37 NHRC(1997) D.O. No. 11/1/99-PRP 7 D, January 24th
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studies conduced by activists, campaigns and independent researchers. For example,
National Commission for Safai Karamcharis, a statutory body established by the
parliament of India, puts the number of dry latrines in country around 9,600,000.

As against this figure, the 2001 census of India found service latrines (another name
for dry latrines) in 13 million households, 6 million in rural and 7 million in the urban
areas.” The staggering difference of around 3,400,000 between these two figures is a
telling comment on the reliability of government data on number of manual scavengers
employed in cleaning these dry latrines. Compounding the problem are another 122
million households in the country without any kind of toilet facility of which 108
million are in the rural and 14 million are in the urban areas. Even if we assume that
there is absolutely no need of cleaning the human excreta generated by these households
in the rural areas for the fact that most of the people defecate in open agricultural fields,
the question that who cleans the urban streets is never addressed by the government
authorities.

Plenty of schemes: poverty of vision:

The question of scavenging has remained in the public discourse since the times of
Indian struggle for independence. The issue kept springing up post independence as
well. Right from 1949, when the government of Bombay (now Maharashtra) appointed
the Scavengers Living Conditions Inquiry Committee, under the Chairmanship of Mr.
V.N. Barve, many a committees, commissions and task forces have been appointed by the
government of India as well as state governments to tackle the problem. A few prominent
ones of these include, the Scavengers Living Conditions Enquiry Committee (Barve
Committee, 1949) The Scavenging conditions enquiry Committee (Malkani Committee)
1957, The Committee on Customary Rights to Scavenging (Prof. N R Malkani Committee)
1965, The Committee to study the working and service conditions of sweepers and scavengers
(National Commission on Labour) 1968.

Interestingly, most of these reports accused the scavengers themselves arguing (seemingly)
that they had taken up the job voluntarily without even thinking of the material and
conditions that forced them into the profession. The following recommendation of the
Barve Committee is a classic example of this misplaced identification of the problem:

The caste of Bhangi as such was confined only to certain provinces like Gujrat, Maharashtra,
Karnataka, etc. it was of a very late origin. Ancestors of these Bhangis were just field labourers
of a low caste but never did the work of scavenging. Some of these people took to the dirty
work of cleansing the latrines for the sake of profit. Slowly this developed into a

38 Census of India 2001
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monopoly. The stage was reached when the Bhangis wanted to exploit this monopoly
and a sort of customary right was thus developed. By force of habit the Bhangi lost
his self-respect to such an extent that he did not consider the dirty work of cleansing
latrines as a curse from which he should Endeavour to extricate himself.  [Emphasis

added]

In blaming the Bhangis for taking the dirty job ‘for the sake of profit’ and by losing their
self-respect ‘by the force of habit’ the committee made a mockery of its own stated goal
as well as that of the very basic belief in the rationality of individuals, the cornerstone
of modernity. Fascinatingly, no where the committee talks of the material conditions
which might had forced the Bhangis into the profession or, cite any data in support of its
laughable claim that Bhangis took to the job willingly!

Just to give an idea of the enormity of the issue, the Indian Railways has more than
8000 stations of which, only six per cent or some 500 stations are currently marked for
concrete platform tracks which allow a washable apron system (in other words use of
mechanical water jets to remove human excreta). Again, only 60 of these 500 stations
figure in the short term up-gradation plans of the railways and the Railways is tight
lipped about when it would upgrade remaining 94 per cent stations. Furthermore, the
annual allocation in the Railway budget under passenger amenities, a section of which is
used for such up-gradation is a meagre two billion rupees as against the estimated budget
of 11 billion rupees for upgrading just 500 top stations.

Many of the defence establishments flatly deny any dry latrines even while employing
manual scavengers. Municipalities, on the other hand, have been found to threaten the
scavengers and others who brought the existence of dry latrines to public knowledge and
achieved silencing of these voices in most cases.

Government of India, on its part has failed singularly to bring the offenders to book.
Multiplicity of departments, institutions and agencies for tackling the problem has
done anything but helping the scavengers. Armed with the confusing jurisdictions of
different government agencies of competing departments, officials have treated the
issue with absolute abandon and have seldom tried to fix responsibilities. Further, these
agencies keep passing the buck to other departments when confronted with concrete
data regarding absolute failure of the schemes for liberation and rehabilitation of
the scavengers. For example, in 2005 an official of the Ministry of Social Justice and
Empowerment (hereafter MoSJW) lamented the inaction of Railways in containing the

39 Barve, V. N. (1958) Report of the Scavengers Living Conditions Enguiry Committee, State of Bombay ; Government
Printing Statistical , Bombay.
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practice by inadequate allocation of funds in railway budget for doing away with manual
scavenging.

Situation now:

Unfortunately, despite scathing critiques, the ministries and implementing agencies
did not change their ways. Even after 2002, the implementation of the Scheme was as
appalling as earlier. The audit report of 2006 gives a fair idea of the underperformance by
demonstrating the allocated budget and actual expenditure. The data shows the taxpayers’
money meant for manual scavengers remained underutilised in government coffers year
after year.

Similarly, the auditors” report of 2007 indicted the Railways for violating the directives of
government of India and the Supreme Court by failing to eradicate manual scavenging
from railway tracks. It found that washable aprons were either not provided at all or were
not provided on tracks between all platforms in 69 per cent of the A category stations
reviewed. The report further observed that:

- Existing washable aprons were not maintained properly and were found in broken
condition in 15 stations including important stations such as Mumbai Central, Bandra
Terminus, Sealdah, Kharagpur, Ranchi, Bilaspur, Lokmanya Tilak Terminus, Pune, Surat,
Ballarshab etc.

- Non-availability of washable aprons and poor maintenance of existing washable aprons
compounded by the inadequate water supply restricted the use of machines for cleaning.
Consequently, the night soil and waste collected near the tracks had to be disposed off
manually, even though manual scavenging was banned by Government of India through
the ‘Employment of Manual Scavengers and Construction of dry latrines (Probibition) Act
1993’ and Supreme Court had also issued directions regarding the same. '

Very recently, The Safai Karamchari Andolan, an organisation working towards the
implementation of the 1993 law banning manual scavenging, submitted a report before
the Supreme Court on 9 May this year pointing out it had identified 15 dry latrines and
five manual scavengers in North East Delhi, the capital city of the country.”” Only after
drawing the opposition of the Supreme Court, the Delhi Cabinet decided to implement
the Employment of Manual Scavengers and Construction of Dry Latrines (Prohibition)

40 Mazoomdar, Jay (2005) Railways say Manual Scavenging to Stay, Indian Express (New Delhi Ed), Sept 10
41 CAG (2007) Union Report, Performance, Ministry of Railways, Cleanliness and Sanitation on Indian Railways, para
2.10.3

42 Dbhananjay Mahapatra (2009) A Capital Shame: SC Gets Details Of Manual Scavenging In Delbi, Times Of India
(Delbi Ed.) May 10th



India 101

Act, 1993 in all areas covered under the National Capital Territory of Delhi.

Conclusion:

Though there have been many studies which dealt with the perennial subordination and
subjugation of the Dalits in general, far less attention has been paid to the scavengers.
Their plight was believed to be explicable by the structure of Hinduism through the
perpetuation of caste hierarchy over millenniums.

Undoubtedly, Hinduism and the caste structure did produce and shape the fate of the
scavengers, yet their plight cannot be explained by it alone. The exploitation they suffered
with the onset of colonialism was significantly different from what they underwent in
their rural settings. As it has been argued earlier, though exploited, subordinated and
dehumanised, yet manual scavengers did not carry human excreta as head load.

Manual scavenging was never a hereditary specialised caste based occupation till the
onset of the colonial rulers. The nineteenth century entrapment of the scavengers did not
emanate from the structured inequalities of Hinduism, it derived rather from the massive
urbanisation and the consequent needs of urban government, though the existing social
divisions along the lines of caste hierarchy did help the process.

As of today manual scavenging continues to haunt the prospects of the ‘developed
country within 2020’ projection of India. Caste based discrimination, corruption and
government neglect have contributed a large share to continue the ‘status’ of manual
scavengers unchanged in India. India has a long way to go to clear its image as one of the
societies practicing the worst forms of discrimination conceived by the human race. Yet,
the urge required to bring about that change is not yet visible in the Indian polity.

4. Right to food and child malnutrition

Indicators of democracy:

The formulation and implementation of national strategies for the right to food requires full
compliance with the principles of accountability, transparency, people’s participation,
decentralization, legislative capacity and the independence of the judiciary. Good
governance is essential to the realization of all human rights, including the elimination of
poverty and ensuring a satisfactory livelihood for all.

— ICESCR General Comment 12-
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Child malnutrition is one of the
indicators explaining food insecurity
as well as social and economic
inequality in a society. The world
reports on food insecurity and
child malnutrition published by
international agencies including
International Food Policy Research
Institute (IFPRI), United Nation
Child Fund, Food and Agriculture
Organisation (FAO) and World
Bank all show that Bangladesh,
India, Nepal and Pakistan are on
top five among the countries in Asia”’. To compare these four countries merely by child
mortality rate, the number of underweight children or the number of malnourished
children is neither possible nor appropriate.

Photo courtesy of the Spandan, Madhya Pradesh

Compared with other three countries, India has been producing sufficient food to all
citizens, even exports food and has a high economic growth rate™. Politically, it is a
democratic country. Despite this, the fact that India is at the same level as the other three
countries in terms of child malnutrition explains that discrimination and inequality
against the vulnerable groups exposed to food insecurity and deprived of food accessibility
are more serious than the in other three countries”. In other words, the economic growth
has not been reaching those groups who are excluded from participatory democracy.

The AHRC, since the launch of its Hunger Alert programme in 2004, has been reporting
cases of child malnutrition, in particular to disclose the fundamental causes promoting
food insecurity. In 2009, the cases from four states including Madhya Pradesh, Uttar
Pradesh, Bihar and Orissa documented that all victims belong to either the lower castes
including Scheduled Castes (SC, mostly known as ‘Dalits’) and Other Backward Class
(OBCs) or Scheduled Tribes (ST) who are the most marginalised. They are usually either
landless agriculture labourers or small-scale farmers with no proper facilities living in
rural area. Under this lack of adequate livelihood, they are often forced to migrate to the
city, seeking jobs or depend on government schemes aiming to guarantee right to food for
the poor. However, the vulnerable groups in rural area living under the condition framed

43 In the report published by EAO explains that Bangladesh, Nepal, and Pakistan are classified as counties who need in-
ternational assistance for natural disasters, dronght, and conflict threatening food security whereas it is observed that food
production in India bas increased.

44 See the AHRC statement for World Food Day titled “Do not give food, give the right to food”.

45 Gini Index shows that economic inequality in India is bigher than the countries such as Pakistan and Bangladesh (UNDP
2009 repor?).
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by long lasting caste system are again deprived of their right to food by corrupt public
servants who are engaged in government schemes for the poor at different level.

Apart from these two root-causes
discrimination and corruption
depriving of right to food that
the AHRC has been highlighting,
there are two more significant
issues emerged this year. One is
a climate change and drought
seriously affecting on food security
in some area and another is a
public discourse on the National
Food Security Act drafted by the
government and currently under -t
the discussion. hoto courtesy o

> - el
f the Spandan, Madhya Pradesh

TR E .

Killing the tribal children:

Two-month-old Reena died on 17 June.**  She was malnourished with the symptoms
of high fever, diarrhoea and respiratory difficulty. Her parents took her to the private
hospital nearby where her condition did not improve. Reena’s family lives in Saledhana
village, Khalwa Block, Khandwa district, Madhya Pradesh. They are from the Kol tribal

community.

Villagers like Reena’s family, living in a remote and rural India finds it difficult to access
the public health institution such as the Primary Health Centre (PHC) or the Nutrition
Rehabilitation Centre (NRC). These institutions are often located away from rural
villages, closer to towns. In addition, the doctors who are trained to treat a malnourished
child are not attached to the NRC. As it was in Reena’s case, a malnourished child often
suffers from a variety of ailments due to the child’s poor physical state and requires

specialised medical care, which a PHC or NRC cannot provide.

Reena’s father Kishore is a landless agricultural labour. He is one of the millions of small-
scale, marginalised or landless farmers amounting to 60 percent of the total population of
farmers in the country. Despite the majority of the population - approximately 70 percent
- are engaged in agricultural sector, the agricultural industry merely contributes 17
percent of the GDP. One of the causes for low proportion is low wage of the agricultural
labourer, which is actually, less than the statutory minimum Wage.47 In share crops, the

46 AHRC-HAC-004-2009, 23 July 2009
47 Minimnm wage in agricultural sector is lower than other sector. Please refer to the AHRC-HAU-006-2009
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farmer has to pay more than 50 percent of the total output to the landlord.

Thanks to the soaring food price since 2008, Kishore will have to pay 12 Rupees per
kilogram of wheat and 20 Rupees per kilogram of rice. Even though he is entitled to get
wheat at five rupees per kilogram and rice at 6.5 Rupees per kilogram from the ration
shop (officially called as ‘fair price shop’), the grains are neither available in the shops and
most shops do not open. This pattern is not unique to one state or district in the country,
but is a common complaint across rural India.”® In addition, the ration sold at the ration
shop is much less than 35 kilograms earmarked by the Supreme Court Order on the right
to food.” 20 kilograms of rations last merely a week for Kishore’s family members. Since
his family depends on the rations provided from the Public Food Distribution System
(PDS) and landless labour cannot manage food for a year, his family is forced to migrate
to other districts or states twice a year.

Given the above facts, it is no surprise that the Infant Mortality Rate is the worst among
the Scheduled Tribes in the country. 96 percent of child deaths in India happen within
tribal communities.”® The infant mortality rate in India is one of the highest in Asia.”!

Seasonal migration is an invisible element violating the right to food. The most
vulnerable group in rural area are landless labourers who usually belong to tribal or
Dalits communities and have no other choice but to migrate seeking employment. The
government neither have an official record of migration nor exclude them in the process
of Below the Poverty Line (BPL) identification. BPL survey 2002 includes the reason of
migration as one of the dimensions; however, it is not viewed as a serious deprivation of
right to food reflecting life insecurity. All the cases from Madhya Pradesh documented by
the AHRC shows that the migrant labour is the main income of the tribal in rural India.

The BPL identification excludes not only migrant families but also other villagers forced
to leave their villages due to corrupt administration and the oppression of village head
and upper castes””. The case documented by Spread in Orissa explains that how the village

48 According to the report circulated by Ministry of Consumer Affairs and Food & Public Distribution on June 4, 2009,
the price of the ration shop in Madhya Pradesh is relatively higher than the one in other states.

49 1t is one of the loopholes of the Targeted Public Food Distribution System (PDS). The state government who is in fact
responsible for the food distribution to the ration card holders has to decide how to distribute the rations since there is a gap
between the BPL identification from the government and the actual BPL families. The civil society calling for right to_food
to all in India demands universalisation of the PDS identifying that the BPL family is more than 70% while the BPL
survey 2002 identified around 35%

50 UNICEF report, published Novenber 2009

51 UNICEF the State of the World’s Children Report 2009 states that India bas a high rate of infant mortality in Asiay
72 deaths for every 1000 children below the age of five. Cambodia and Pakistan perform even worse.

52 AHRC-HAC-004-2009. After the AHRC reported the case, the Orissa state government sent a letter dated on
November 21, 2009 to the District administration asking for the investigation of the case.
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head manipulated the data and the official in charge of a government survey cooperated
with the village head. In other cases documented so far, the victims are deprived of
benefits from the government schemes or programmes for the poor as not identified as a
BPL family. This is the first step of corruption by the officials and depriving rights of the
poor.

The media pressure on the government increased after the AHRC started reporting
cases. In response the government increased the AWCs in the villages and paediatricians
are dispatched to the NRCs. However, NRC refuses treating moderately malnourished
children identified as suffering from grade II and I malnourishment. In many villages,
the NRC officials refuse to admit even severely malnourished children due to lack
of facilities™. Further, there is no food security and health care for the malnourished
children at home owing to the lack of follow up by the health officials.

Government’s denial and absence of monitoring body

The government continues to deny that an alarmingly high number of children die out of
malnutrition in the villages. If the children had any other symptoms or sicknesses such as
fever, diarrhoea, malaria or respiratory difficulty before they died, the government tends
to highlight the diseases as main causes ignoring the element of malnourishment.

The state and its agencies do not have a clear picture of hunger and malnutrition. On the
other hand, to avoid the criticism and responsibility the state officers accuse human rights
groups for manipulation of data.”® Government views human rights groups as their foe
instead of encouraging them in participating in policy framing and implementations.

The government’s record on child malnutrition and mortality fails to reflect the reality.
A fact-finding team composing of several civil society groups in Madhya Pradesh has
exposed the incompatibility between the state’s record and the reality.”

It is a pattern observed in many cases documented by the AHRC, that the tribal and
Dalit children are not registered at the Angawadi Centres (AC - child care centre). It is in
these centres records of the children with clinical data including that of vaccination and
immunisation are maintained. Caste based discrimination plays a vital role in this.

The workers from the upper caste are neither concerned of the tribal and Dalit children,

53 Only ten ont of 36 malnonrished children visiting the NRC in Java Block, Rewa district were admitted in September
2009 due to lack of basic facilities such as beds. See the details in AHRC-HAC-008-2009

54 The open letter by the Spandan, a human right group working on right to food based in Madhya Pradesh explains that the
relevant anthority in fact made an irresponsible and groundless statement. See the AHRC-FOIL-005-2009

55 See AHRC-HAC-009-2009
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nor visit their families, since they consider a tribal or Dalit child as source for pollution.
Due to the denial of education to the lower caste communities, often employment at ACs
is priority opportunity for the members of the upper caste.”® Given the fact that most of
the malnourished children belong to the SC and the STs, this is a significant impediment
in the villagers’ participation in running primary health centres and Anganwadis.

When the Spandan started running AWCs with the help of volunteers from the
community, the local administration did not allow the volunteers to work for the children
at the AWCs. Participation is one of the national policies in ensuring the right to food.
Yet, it is negated due to caste discrimination.

The negligence and discrimination practiced by the public servants in charge of the right
to food or heath care of the children in the village create a gap in policy and practice.
Further, the government tries to intentionally play down the gravity of the issue.

According to the report, World Hunger Index 2009 and India Hunger Index 2008,
despite the big gap, Madhya Pradesh has officially highest number of undernourished
children and child mortality rate in the country. It does not really mean that other states
have better status regarding the right to food and health care as there is always question as
to accountability and accuracy of the official data. Government ignorance is illuminated
from the fact that there has been little improvement in government programme and
the budget”’. The lack of budgetary allocation is an additional obstacle in eradicating
malnutrition and poverty.

Concealment of the facts and the failure to implement policies reflect the absence of
substantial monitoring system and a deterrence mechanism for those violating the right
to food. Suspension of low profile public servants such as workers of AWCs sometimes
happens to the hunger deaths. Officers up in the bureaucratic ladder who are equally
responsible for the deaths are neither made accountable for the deaths nor punished.

When cases are reported to the NHRC, it does not conduct an independent and objective
investigation into the complaints on right to food and child malnutrition. Investigation,
a primary role of this monitoring body is intentionally negated. The letters sent by the

NHRC to the AHRC proves this point. The NHRC merely depends on the report from
the governments to decide the case. Absence of independent investigation and long delay

56 Recently the qualification was downgraded to eight grade from 12 grade however it is still difficult for low caste or tribal
women to get educated at that level.

57 According to the right to food group in Madhya Pradesh, the budget for health service accounts for merely 2.4% out of total
state budget. Althongh the child malnutrition has been increasing for last five years, not even a single PHC has been built
up. 1,659 out of 4,708 posts of medical officers are vacant and 1,098 posts of Anxiliary Nursing Midwife (ANM) are

yet to be filled.
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. . . . . . 58
of investigation make a question about its role and existence.

Collusion:

The proposed law on national food security brought out a national level campaign in
November this year. It demanded the universalisation of the public food distribution
system and food sovereignty protecting domestic food product as well as natural resources
including land and forest against the draft by the government that merely discuss the
PDS.” The law will be one of the main issues of debate and discussion in the coming
year. It is important how the civil society participates in the process and succeeds to
achieve their demands.

The denial of the right to food, a fundamental guarantee under the constitution and an
inalienable right is a wilful, systematic and systemic practice of violence upon the people
of the country. It is a state policy to ignore the plight of a few million Indians, fated to be
born in India and left to starve to death. The fact that the highest number of victims of
malnutrition and hunger are from the tribal and Dalit communities in the country and
that nothing much has been done to improve their condition proves the point.

From Jawaharlal Nehru to Manmohan Singh, Indians have been served by 17 prime
ministers. All of them voiced concern for the nation’s children; every year the country
observes 14 November as Children’s Day. Yet, India is worse than sub-Saharan Africa
when it comes to child welfare, dealing with infant mortality in particular.

There has been only a marginal drop in the number of underweight children from seven
years ago, when it was 47 percent. At the same time levels of anaemia in women and
children have worsened compared to seven years ago. About 56 percent of women and
79 percent of children below three years are anaemic. The survey confirms that India has
done little for its children.

India is rich in food stocks; in fact there has been a food surplus for the past several years.
There have been no serious natural calamities that have affected the country as a whole
in recent years. There has been no civil war in the country. India has had a democratically
elected government since independence. There is a reasonable logistical infrastructure,
and the country is not really poor.

Then why are the children in such a pitiable state? The answer is not simple, and several
causes are apparent. Of the millions of children who suffer from malnourishment in

58 AHRC-STM-182-2009. The independence of the NHRC is debated in the 2009 ANNI Report on the Performance
and Establishment of National Human Rights Institutions in Asia.
59 AHRC-STM-224-2009
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India, more than 80 percent are from the lower-caste communities. Their parents are
discriminated against and forced to work as bonded labourers. Corruption being rampant
in the public food distribution system in India, the food grain that the government
distributes through welfare shops does not reach the targeted population. It is sold on the
black market.

Bonded labor, caste-based discrimination and illegal dealing in grains are prohibited in
India. Yet corruption in the food distribution system is one of the worst systemic failures
affecting the poor in India. Caste-based discrimination in its most inhuman forms
continues in India. It is obvious that the children who are born into this environment
would suffer the most.

Responsibility for this pitiable state of affairs does not rest solely on the government.
Caste based discrimination is not practiced by the government, in fact, but by the
people who make up the government. However, both the government and many well-
placed Indians deny this practice with all their might. Even the NHRC jumps on the
bandwagon by augmenting the governments stand on caste issues, which is shameless
denijal.

India as of today is leading the region with its trump-card diplomacy of democracy
and projected growth-rate statistics. But what is in store for millions of children in the
country is death or permanent disability from acute starvation.

This is a curse that could have been warded off, had the democratic institutions remained
truly democratic and the benefits of growth been shared proportionately among the
people. But for this, Indians would need two vital virtues -- openness and generosity.
What the people lack cannot be expected from their government.



INDONESIA

VIOLENCE BY SECURITY FORCES IN PAPUA
AND SILENCING OF ACTIVISTS DURING AN
ELECTION YEAR

1. Introduction

The 2009 parliamentary and presidential elections gave rise to both hopes and concerns
for human rights groups. The elections were dominated by persons with strong military
backgrounds and several of the presidential and vice-presidential candidates face serious
allegations of human rights violations committed by the military. Indonesia also saw
increasing demands for the islamisation of the state and public life, notably with the
introduction of the Sharia law bill in Aceh, which aims to legalize punishments identified
internationally as torture. Since being re-elected, the comparatively moderate President
Yudhoyono, faces demands to fulfil the promises he did not fulfill in his last presidential
term, such as bringing the murder of human rights defender Munir to justice. The main
suspect in this case, retired Maj. Gen. Muchdi PR, was acquitted of all charges, with the
verdict facing criticism based on the fact that the trial included irregularities and did not
meet international standards for fair trials.

The ongoing power play of the military elites in government parallels the expanding
activities of the military in the crisis-ridden province of Papua. 2009 saw an increase of
political arrests and prison sentences for peaceful political activists. While mining in,
and transmigration to, the Papuan provinces continued, no substantive improvement
of the living conditions for indigenous Papuans was visible. Arrests, torture and killings
are reported to have continued, and access to the well-funded health care and education
systems remained poor for indigenous people. And this while the Special Autonomy Law
in Papua was declared by many local groups as being a failure.

The police underwent reforms to its internal guidelines and regulations with a substantive
human rights element brought into police practices. However, the cases received by the
Asian Human Rights Commission (AHRC) show that torture continues to be used as a
viable means to obtain information or cover up cases of abuse in the police force. Torture
has even resulted in the deaths of the victims in some cases. Attempts by the country’s
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lauded Anti-Corruption Commission (KPK), to investigate allegations of corruption in
the police and the office of the attorney general (AGO) were countered with a power play
from the police. The stand-off between the KPK and the National Police became known
as the “Gecko vs. Crocodile” case in which Commissioners of the KPK had to face
charges of abuse of power. The public widely supported the struggle of the KPK.

Allegations of criminal defamation against human rights activists, police violence against
protesters and criminal charges of “disobedience” are examples of increased attacks on
the freedoms of expression, opinion, and assembly in 2009. The recent ban of a movie
- which depicts past military activities in Timor and ongoing impunity related to gross
violations of human rights committed by the military - by the state censorship body is
evidence of the power that military interests still hold in Indonesia, despite progress and
reforms that have been taking place.

2. Torture and extra-judicial killings ongoing

Over the last 12 months the AHRC has documented four cases of unlawful killing, three
of which were committed by the police and resulted from torture. The cases reported
continue to be of a severe nature despite campaigns for police reform and calls for the
criminalization of torture by local groups. The UN Special Rapporteur on Torture, Dr.
Manfred Nowak, visited Indonesia in 2007 and issued a series of recommendations
following his visit. The UN Committee Against Torture, in its 40th session in May 2008,
also issued several important recommendations, in particular concerning the need for the
criminalisation of torture. In 2009, Indonesia has still not included the act of torture, as
defined in the UN Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment (Convention against Torture), in its Penal Code as a crime.
Indonesia has been under this obligation since it ratified the Convention in October

1998.

Police conduct in Indonesia is governed by police regulations
as well as the criminal procedure code and the criminal
code (penal code). The enactment of Indonesia’s new police
regulations in 2009 is an important development. The
Regulation of the Chief of the Indonesian National Police | ==
no. 8/2009 regarding Implementation of Human Rights
Principles and Standards in the Discharge of Duties of the
Indonesian National Police' entered into force in the summer
of 2009. The document refers extensively to the prohibition
of torture and sets high standards for police conduct. The

AHRC welcomes this reform. The implementation of these Indonesia f ;‘_EW police
regulations

regulations would signify a major improvement. However,
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the document lacks provisions for enforcement, in particular by failing to provide
disciplinary measures in cases of violations of the code.

Torture in Indonesia is not only a phenomenon confined to rural police branches but
also extends to Jakarta, the capital, whose infrastructure and development stands in stark
contrast to most other regions in the country. In Indonesia, torture is not so much a
problem that can be blamed on a lack of resources, as is a lack of proper police practices
based on law. An amendment to the Criminal Code is immediately required to provide a
solution to this problem.

Extra-judicial killings by the police were reported in 2009 as well as several reports of
killings by the military killings in remote provinces such as the conflict-stricken West
Papuan region. It is thought that much of the violence by the military is conducted to
intimidate suspected independence activists.

Killings by the police are often the result of severe torture and serve to stop the victim
from making a complaint. Such killings are then covered up by falsifying the post-
mortem report to clear the perpetrators of wrong doing. Meanwhile the military
continues to enjoy immunity from civil courts and their members are only subject to
military trials, which are reported to be flawed and do not hold up to international
human rights norms. As a result the military remains largely immune and above the law,
despite being in de-facto control of several areas of remote provinces in Indonesia. This
is especially the case with respect to incidents involving the excessive and/or lethal use of
military force in relation to protecting mining and other such activities.

Examples of cases that illustrate the issues cited above include the following:
A person suspected of stealing a tire is tortured to death by the police in Aceh

Mr. Susanto was arrested on July 9, 2009, after the owner of an auto workshop in Aceh
filed a report against him for stealing a tire. Without waiting for an arrest warrant to
be issued, officers from the Krueng Raya Police Station arrested him in Lampoh Raya,
during which time they reportedly fired three shots. 15 officers and three police cars were
involved in this operation. He was taken to the Krueng Raya Police Station. After three
hours of detention and torture he was taken straight to the nearest health clinic by the
police in a critical condition as the result of injuries sustained during his ordeal. He was
then immediately transferred to the Zainal Abidin Hospital where he was pronounced
dead at 10 p.m. When his body was delivered to his family, they saw evidence of violent
abuse: they report that his right leg bore deep wounds, there was a stab wound to his left
toe, a roughly stitched wound to the back of his head and bruises around his eyes. At the
time of writing, no legal action had been initiated against those though to be responsible.
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Police officers torture a man to death and falsify his autopsy report

On April 14, 2009, the police from Tegal station police, in Central Java, reportedly
arrested and tortured Mr. Carmadi. He was later transferred to Slawi police station where
he was again tortured and finally succumbed to his injuries on April 17, 2009. The
victim was reportedly forced to confess to a crime that he did not commit. The content
of the post-mortem report was reportedly fabricated by officials in order to to clear those
responsible of his torture and subsequent death of blame.

Police officers severely torture a man and shoot him, making dubious claims that he
had been trying to escape at the time of the shooting

Mr. Bayu Putra Pradana was arrested on April 2, 2009 by police officers in North Jakarta
and reportedly severely tortured, resulting in numerous injuries including at least ten stab
wounds to his legs. The victims was pronounced dead on April 4, 2009, after having been
shot by the police, who claim that he was trying to escape at the time. The wounds to his
legs, however, suggest that it is highly unlikely that he could have run away. At the end
of 2009 no action had reportedly been taken against those responsible for the torture or
subsequent extra-judicial execution of Mr. Bayu Putra Pradana.

Police torture a man after illegally arresting and detaining him on two occasions

On April 29, 2009, Mr. Zaenal M. Latif was falsely accused of being a drug dealer by
police, and was arrested and detained twice in the same day. The policemen burned his
hand with a lit cigarette and repeatedly assaulted him inside the police station in Cilegon
City in order to force him to confess.

No investigation into the torture of an indigenous Papuan

A 23-year-old indigenous Papuan, Mr. Kiten Tabuni, was arrested on 23 July, 2009, and
tortured in detention. He was taken into custody by the airport security unit of the police
in Wamena town. The police officers allegedly beat Tabuni using their fists, weapons and
helmets, and kicked his face, head, and legs, in order to get him to confess to the killing
of five Javanese Indonesians. However, his arrest was later acknowledged to have been a
mistake and he was released after three days. The victim was hospitalised for his injuries,
yet no investigation had been carried out in order to bring those responsible to book and
no reparation had been offered to the victim, as of the end of 2009.

3. Papua

3.a Failure of the Autonomy Law

The Indonesian law on autonomy rights for the provinces of Papua has not fully been
implemented, several years after the autonomy law in Aceh was implemented under the
close monitoring of the international community, in the aftermath of the 2006 tsunami.



The Special Autonomy Law for
Papua (Law No. 21/2001%) was
enacted in 2001 after political
bargaining between the national
government and indigenous people
in West Papua’ to respond to calls
for increased self-determination.
The law was expected to solve
many of the issues of concern,
based on peace and dialogue.
However, since its enactment the
situation has deteriorated in many
ways, contributing to tensions and
suffering.

While the contributions from
indigenous Papuans to local political
processes are used by the central
and local government as indicators
of success, the picture needs to be
contrasted with the silencing of
protesters and political activists
by means of arrests, intimidation,
torture and killings. Peaceful
activists who criticise the failed
implementation of the autonomy
law or the law itself are being
branded as being sympathizers
with allegedly armed independence
movements. This is blocking
necessary dialogue and a review of
the implementation’s status.

Importantly, the Autonomy Law is
also criticised for failing to address
the core problem of military
plundering of the region, including
through illegal logging and other
forms of exploitation of its natural
resources. At present, military raids
into Papua to protect or partake
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The continuing calls for autonomy by indigenous
groups are based on:

1. The questionable and flawed process of
UN consent to Indonesian domination of
the territory after the former Dutch colonial
power tried to give West Papua (West New
Guinea) its own independence as a nation
state without success. Indigenous Papuans
excoriate their exclusion as key stakeholders
in the drafting of the New York Agreement
(1962) that administered the handover process
to Indonesia. The Act of Free Choice (1969) in
which 1025 Papuan representatives, selected
by Indonesian General Sarwo Edhi Wibowo,
consented to the earlier Indonesian integration
was proved to be manipulated and violating of
the rights of indigenous Papuans.’’

2. Past human rights atrocities: While under
Indonesian military control, in particular
during Suharto’s New Order regime human
rights atrocities occurred including massacres,
killings, torture, arrests with thousands of
victims left dead. Many of these events were
based on remote military operations without
any judicial investigations, compensation or
other remedies for the victims. The scars left on
the indigenous Papuan society are deep.

3. Present day human rights violations:
Killings, torture, unlawful arrests, intimidation
and various forms of discrimination against
indigenous Papuans continue, along with the
violent silencing of activists.

4. Indonesian and international exploitation
of Papuan natural resources without any
development such as access to public services
negatively impact on the living conditions of
indigenous Papuans.

5. Efforts for the preservation of indigenous
Papuan traditional culture and languages to
end violations of these and other cultural right.
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in illegal commercial activities are a significant problem for the indigenous people, that
have not been stopped by the local government. This is one of the main concerns of
indigenous Papuans, concerning which the Autonomy Law has not provided protection.

The killing of Yustinus Murib and nine other civilians on November 5, 2003

As part of a joint sweeping operation the military and its Special Command Forces
together with the police surrounded a local village house in Yalenga, Bolakme district,
where they suspected an alleged leader of the Free Papua Movement (OPM) was located.
After the villagers came out of the house and tried to escape, the security forces killed
nine of them and arrested Mr. Yustinus Murib without any charges. Mr. Murib and
the bodies of the nine other villagers were put into a vehicle and taken to the Wamena
General Hospital. On arrival Mr. Murib was dead. His body and that of the other nine
villagers were covered with stab wounds. Further investigations by local human rights
organizations into the killing were blocked by the local Police and Military.

Transmigration and Economic exploitation

The government’s transmigration programme, which provides incentives for poor and
often landless Indonesians from densely populated areas, such as Java, to re-settle West
Papua, continues. Thousands of economically disadvantaged migrants arrive in Papua
each month seeking to improve their economic status and living conditions. They are
supported by the government which subsidises their food production for the first few
months and provides them with money, housing and land. The government claims that
this is a program based on the right of freedom of movement and is aimed at improving
the quality of life for many poor people that live in densely populated areas, as well as
providing a workforce to better utilise the natural resources of Papua. However, this
constructed, incentivised re-location program has significantly changed the demographics
of Papua.

The demographic imbalance created by this
process aggravates the situation for indigenous
people and has not resulted in an improvement
of their living conditions. In fact, this program
has been seen to increase the economic
gap between transmigrants and indigenous
Papuans. Moreover, a significant consequence
of transmigration has been the continued
exploitation of natural resources through
activities such as deforestation, which has a
serious impact on traditional living conditions.
In some towns and cities’ the demographic proportions are reported to be approximately
30% indigenous Papuans to 70% transmigrants compared to a formerly predominantly
indigenous Papuan population. However, a clear and regulated census is lacking.

2 T D

Logging in Papua, source: Fokker
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The increasing economic activity in West Papua remains strongly in the hands of
transmigrants and is in practice mostly non-inclusive to indigenous people. Many
Papuans feel that their traditional culture and language is threatened by transmigration.
Despite provisions in the Autonomy Law to respect, foster and develop indigenous
culture and customs,” no substantive programs or activities for the protection or
promotion of indigenous culture and languages have been successfully initiated until
2009.

Right to health and education

Along with increasing economic and cultural separation and disadvantage, in recent
years the education system in West Papua has also continued to suffer. In 2009, this
was largely due to the loss of teachers who are often recruited into higher administrative
and political offices - becoming heads of districts or regional offices - under the creation
of new administrative regencies. Teachers often leave their office for prolonged periods
for personal reasons without replacements being provided by the education department.
This absence of a functioning and inclusive education system for indigenous Papuans is a
considerable obstacle for development and widens the social gap between transmigrants
and indigenous people. Under the Autonomy Law the responsibility for all areas of
education in Papua is given to the Provincial Government. However, by not providing
teachers that are willing to work in Papua and by not instilling work discipline and
respect for indigenous culture, the Provincial Government has reneged on its duty to
provide “high quality education and teaching” (article 56 (3) of the Special Autonomy
Law) to which every inhabitant of Papua is entitled up to high school level.

However, while some local political offices such as that of the Mayor and the Governor
are filled by indigenous Papuans, no efforts are made to professionally prepare indigenous
Papuans for strategic positions in government departments and other institutions, as well
as industry. After 44 years of Indonesian control over West Papua, access to such jobs is
far from being equal for native Papuans.

According to the Autonomy Law the abundance of natural resources in West Papua
is supposed to benefit the citizens of West Papua, through a Special Autonomy Fund,
which gives access to free medication in public hospitals, amongst other things. For 2009,
the Indonesian central government allocated the equivalent of US$ 390 million to both
administrative provinces in West Papua. However, patients are often refused medication
and are instead referred to commercial pharmacies. Corruption in the healthcare system
and at the local government level has also been reported. In addition, many health
workers refuse to work in remote villages where most indigenous Papuans are living,
leaving them without access to required healthcare. In the last decade, HIV/AIDS
infection rates have increased sharply in West Papua, with migrant prostitution workers
from other provinces in Indonesia reported to be a significant factor contributing to
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this. This should be recognised by the health ministry and combated with the necessary
facilities.

The Special Autonomy Law for the two West Papuan provinces has provided the Papuan
local government and local parliament with many privileges and an increased budget.
However, local corruption, continuing military dominance and the lack of effective
implementation of many of the Autonomy Law’s provisions remain after eight years. A
majority of indigenous Papuans see this as a clear failure of the Autonomy Law to address
one of their key concerns and thus reject it as a failed attempt to settle the demand for
the right to self-determination. Meaningful dialogue between West Papua and the central
government is required to address these significant and on-going problems.

3.b Police and Military in Papua

The heavy military presence in West Papua is reminiscent of the pre-1998 era under
President Suharto, when the military de-facto ruled and controlled public life. While
Police and Military are now separated, both still play a leading role in West Papua and
both bodies are involved in economic activities such as logging. In addition the military
is frequently reported to be involved in taking bribes for protecting commercial mining
activities in different parts of the two West Papuan provinces. While trying to maintain
its supportive role for international mining companies the military has a strong self-
interest in maintaining and extending its presence in Papua.

An exaggerated armed independence conflict would support the military’s argument for
the importance of their presence in the region. The Free Papua Movement (OPM) is one
of the main threats according to the security forces. Lieutenant-General George Toisutta
was appointed Army Chief of Staff in 2009 and requested to establish a new military
command in West Papua thus extending military presence and control of the region. It
has to be noted that such additional inland military command is in contradiction to the
defence mandate of the army.

While the existence of some poorly armed independence movement groups cannot be
denied, their actual capability is in no proportion to the military presence. Military bases
are located in transmigration areas as well as along access roads to them. Intimidation
tactics applied by the police and the military include arbitrary arrests, torture and
sweeping operations with the destruction of property. While almost all of the related
victims were alleged to have links with separatist movements, almost none of them were
based on any evidence. This makes the intimidation and pressure tactics by the security
forces an untargeted, arbitrary operation against indigenous Papuans. As a result, large
parts of the indigenous population are routinely terrorized, as the cases received by the

AHRC show.



Indonesia 117

After international pressure, such as the visit of the United Nations Special Representative
of the Secretary-General on Human Rights Defenders Ms. Hina Jilani (at that time)
in June 2007, the security forces started to apply more caution. However, the reported
increased security maintained by the military and police is not a natural security situation.
Human rights activists are silenced and most of the atrocities are not being documented
and reported, in particular events in the remote highland regions. Indonesia’s past
was marked by victories through violence -the government’s approach to mitigate in
indigenous West Papuan issues has not fundamentally changed this and there is a lack of
serious engagement and dialogue between West Papuans and the Jakarta administration.

The National Intelligence Agency (BIN) and the intelligence service of the army play an
important role in public life. Often operating as bicycle riders, street traders, sales persons,
mobile phone traders, waiters in hotels and restaurants, hotel drivers, airport taxi drivers,
students and civil servants, these intelligence staff support a heavy surveillance machinery
in West Papua, creating an environment of fear among the indigenous population and
exacerbating distrust and ethnic division.

Case: Police and soldiers burn houses and destroy resources in Papua’s Bolakme
district

October 27, 2009 AHRC-UAC-143-2009 http://www.ahrchk.net/ua/mainfile.
php/2009/3299/

In October the AHRC received reports of violence being wrought by soldiers and
police against civilians in remote West Papuan villages. In a recent case a joint
operation responded to an illegal flag-raising by the banned Free Papua Movement with
indiscriminate violence against civilians. Soldiers reportedly burned down 30 houses,
killed livestock and fired live rounds threateningly around local residents, many of whom
took refuge in the forest for several weeks out of fear. Also a man was shot in the stomach
and died before reaching the hospital. Complaints to the local and central offices of the
national human rights commission were not taken up.

Case: Police allegedly kill villagers and destroy their property in Papua
January 21, 2009 AHRC-UAC-006-2009 http://www.ahrchk.net/ua/mainfile.
php/2009/3098/

At the start of this year we received information that a man was shot dead by police
constables, thought to be under the influence of liquor, in Teminabuan, south Sorong
Regency of West Papua Province, at midnight of 31 December 2008. Angry villagers
protested against the killing and in the ensuing violence a police officer was left dead.
However, it was reported that the police- unable to control the situation-destroyed
houses; more villagers were injured and an 8-year-old boy was killed.
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Case: Investigation needed into the two week detainment and ill-treatment of a
Papuan man

September 17, 2009 AHRC-UAC-121-2009 http://www.ahrchk.net/ua/mainfile.
php/2009/3263/

A Papuan man was ill-treated during a two-week detention, where he was interrogated
about a fire that destroyed property owned by former Indonesian President Suharto. The
incident is similar to past cases of abduction by army personnel. The AHRC is concerned
that the matter will not be thoroughly investigated by local officials.

Key Case:

Papua's most prominent human rights victim Theys
Hiyo Eluay was heading the highest indigenous
political body at that time - the Papuan Tribal
Presidium (PDP), which after the fall of Suharto,
was able to be more outspoken about the concerns of
indigenous Papuans. Theys Eluay was seen by many
as a symbol of Papuan indigenous emancipation.
After Theys Eluay attended the Indonesian "Hero
Day" at the invitation of the Special Force Command
(Kopassus) of the military, he was killed by members
of the military on his way back home on November
10, 2001.

After substantive pressure, President Megawati set-up a special national
investigation team in February 2002. The central office of the military police and
the national police also prepared special investigation teams and finally Kopassus
members from Tribuana of the Hamadi district of Jayapura, Papua were convicted
and sentenced to 2-5 years imprisonment and dismissal by the High Military
Court IIT in Surabaya. However, Commander in Chief of the Indonesian army at
that time, General Endriartono Sutarto disagreed with the judgement and called
for the soldiers to be seen as "heroes who fought in the name of national unity".

While some henchmen in the Special Force Command of the army were
convicted, the main instigators of the murder of Papuan leader Theys Eluay have
not been found. The murder of Theys Eluay remains one of the biggest scars in the
history of the Papuan struggle against human rights violations.
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3.c Political Prisoners and the Freedom of Expression

2009 has seen an influx in political arrests based
on charges of subversion or treason. While
decades ago, activists talking about the question
of self-determination of the indigenous Papuan
people, were invited to discussions with political
decision-makers, such voices are now silenced

with criminal charges, political trials and years of §

imprisonment. Buchtar Tabuni, Sebby Sambom,
Musa Mako Tabuni, Yance Amoye Motte and
Seravin Diaz are just some of the victims who
had to face trial in 2009 while many were already
sentenced to up to 20 years imprisonment.

Some activists were arrested following peaceful
protests. Arrests are often carried out arbitrarily
without formal charges or a warrant. If issued,
such arrest warrants are put out days after the
actual arrest. Following the arrest, abuse and
torture, including beating, punching, kicking and
slapping are common. Most of the victims are
detained or imprisoned in the Abepura Prison.
Several of the detainees were reported to have
unsuccessfully tried making complaints regarding
their illegal treatment in prison.

Abepura Prison, detention centre for most
political prisoners in Papua; source: AHRC

Trial against political prisoner Buchtar
Tabuni in Jayapura, Papua; source: local
human rights group

While the treason law has in the past been applied more rarely, its current use exposes
its incompatible character with international norms such as the right to freedom of

expression, including political expression.

Case: Torture and maltreatment of political prisoners in Papua
February 16, 2009 AHRC-UAC-014-2009 http://www.ahrchk.net/ua/mainfile.

php/2009/3111/

The AHRC received information of | Article 106 of the Indonesian Penal Codeé®

detainees being tortured and ill-treated
by prison officials in Abepura Prison,

reads:
The attempt undertaken with intent to bring
the territory of the state wholly or partially

Papua province. It was reported that seven | ynder foreign domination or to separate part
persons were tortured from 1-5 February | thereof shall be punished by life imprisonment

2009. They were reportedly beaten and put | o7 @ maximum imprisonment of twenty years.
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into solitary confinement where they were deprived of food and water for four days.

Case: Rights activist Buktar Tabuni arrested after peaceful protests
December 10, 2008 AHRC-UAC-262-2008 http://www.ahrchk.net/ua/mainfile.
php/2008/3082/

The subversion charges laid against rights activist Buchtar Tabuni were not dropped,
and he is currently facing trial at Jayapura District Court. The main charge against him
is under article no. 106 of the Indonesian Penal Code, which in effect, criminalizes the
expression of certain political opinions.
- Update: Another activist arrested for holding a peaceful protest
December 20, 2008 AHRC-UAU-071-2009 http://www.ahrchk.net/ua/mainfile.
php/2008/3088/
- Update: Rights activist Buchtar Tabuni in trial on charges of subversion
February 24, 2009 AHRC-UAU-004-2009 http://www.ahrchk.net/ua/mainfile.
php/2009/3117/

Case: Killing of an activist
December 5, 2008, AHRC-UAC-261-2009 http://www.ahrchk.net/ua/mainfile.
php/2008/3081/

Yosias Syet was found dead in his home on 17 October 2008. The autopsy confirmed
that he had been murdered. It is alleged that the murder was designed to threaten the
Head of the Papuan Customary Council, Fokorus Yaboisembut, since Yosias Syet was in
charge of his security.

3.d Election Violence

While the parliamentary and presidential elections were seen as an important step in
the further democratization of Indonesia, the events were marked with violence and
killings in the West Papuan provinces. At least 14 incidents, related to the legislative and
presidential election from April to July 2009, were reported.

Many of the incidents appeared to be set up by unknown interest groups to create an
image of violent resistance against the election by indigenous Papuans and a security
situation that would call for increased presence and activities of the armed forces.
An office burning at the University of Cendrawasih, clashes between the police and
indigenous Papuans in Abepura (April 9, 2009), the mysterious killing of Pdt. Zeth
Kiryoma, S.Th, and false reports of bomb attacks and are just some examples that seemed
more likely to be set up by the security forces themselves then by resistance groups.
Searches, arbitrary arrests and violence during the legislative and presidential election
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were common in various cities in West Papua. On another occasion the military allowed
a poorly armed group of protesters to allegedly take hostage of a local airport for days.
Most of these incidents stigmatize indigenous Papuans as violent resistance fighters, while
indigenous Papuans are often themselves victimized by arbitrary arrests, detentions and
violent abuse. Cases of electoral counting fraud in areas with strong military dominance
support the view that the military, who benefits most from the alleged indigenous
violence, might be behind the incidents. A police investigation of alleged OPM bombs
showed that their composition and sophistication makes the military are more likely
perpetrator.

Case: Indigenous Papuans are shot by police and denied proper medical treatment
May 13, 2009 AHRC-UAC-047-2009 http://www.ahrchk.net/ua/mainfile.
php/2009/3154/

On 13 May 2009 two indigenous Papuans died and three others were injured after the
unrestrained use of lethal fire arms by the Mobile Brigadier (Brimob) Unit of Papua
Regional Police on 9 April 2009 in Abepura, Papua, Indonesia. The wounded were
arrested and taken to a hospital, but reports allege that they did not receive proper
medical treatment, resulting in the death of one of the arrested persons.

3.e Right to Food
No improvement on food security for past four years in Papua province

In 2005, 55 villagers died of starvation and others suffered from lack of food in
Yahukimo district, Papua province. In September 2009, the casualties went up to 113
in same area, Yahukimo.’ The cause for both cases was reportedly harvest failure. In this
region however, it was disclosed that the government had neither properly invested to
increase the food produce nor constructed basic infrastructure for accessibility to the area.
As a result there was food insecurity in 2005 and there was still food insecurity in 2009.

The constant reports on starvation deaths in Yahukimo demonstrates that the government
continues to fail to respect the right to food. Indonesia ratified the International
Covenant on Economic, Social and Cultural Rights (ICESCR) in 2006 and the right to
food is a fundamental right enshrined in the Act of the Republic of Indonesia Number 7
of 1996 on Food."

When the deaths were reported by the AHRC as well as the media, the relevant
government authorities initially stated that the villagers died not of starvation but of
diseases and failure of harvest''. The government did not allow anyone, including local
human rights groups in affected areas, to report the details of the deaths. Subsequently,
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the Chief of Papua Regency, Ones Pahabol, admitted that the villagers suffered from

starvation. The failure of harvest can never be a cause of death nor a justification for

deaths.

In 2006, after the starvation deaths of 2005, the government constructed food storage
units in several areas around the town of Yahukimo aimed at storing food and grain
for longer terms as well as for emergency situations. The affected areas, this year, were
excluded from the provision of food storage and the villagers who are supposed to use
the storage units were not taught how to use them- the government merely set up the
facilities but did not train the villagers to make use of them.

Three hundred tons of rice were distributed to villagers starting from Walma district
on September 18 2009, when the government gave temporary food aid of rice, sweet
potato and fruits, however lack of roads and infrastructure continues to aggravate food
insecurity in villages. The affected areas are remote and there is no road or transportation
accessibility but for helicopter or plane. However, only 16 tons of rice were reportedly
distributed to 11 districts and others have not yet received the food aid.

The majority of villagers in Yahukimo eat sweet potato as their main food. The villagers
also cultivate coffee, pineapple, banana, peanut, bean, mango and red fruit. However, it
is difficult to cultivate rice in highland areas and villagers have not learned how to harvest
rice or other crops to meet a nutritious diet and obtain micro-nutrients. The villagers
in affected areas cannot afford to buy rice from the market located in town. As of 2009,
the price of rice per kilograms in those areas is 20.000 IDR (10.000 Indonesian Rupiah
= 1 US Dollar) whereas the transportation fee is 30.000 IDR and takes approximately
90 minutes. However, the villagers find it difficult to manage cash to buy rice and to
organise transportation. Furthermore, the quality of rice is not good. Of particular
concern are the children who are easily exposed to malnutrition as well as lack of micro-
nutrients. This is the hidden hunger."

The government should take substantial and sustainable measures to ensure the right to
food through providing long-term food security structures. At present they are failing to
prevent hunger deaths and even failing to provide food aid to the affected villages. Next
year, more villagers will suffer from lack of food and die of hunger associated with other
relevant diseases.

Case: 113 villagers’ hunger deaths caused by government neglect as well as harvest
failure in Yahukimo, Papua [Hunger Alert]

September 16, 2009 AHRC-HAC-006-2009 http://www.ahrchk.net/ua/mainfile.
php/2009/3260/
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The number of people that have died of starvation in Yahukimo regency has reached 113
since January 2009; more than 31 people had died in Langda, 34 in Bomela, nearly 20 in
Seredala and 10 in Suntamon. According to Yuliat Iksomon, the head of the Yahukimo
disaster response team, deaths caused by starvation also happened in another three
districts of Yahukimo; Walma, Pronggoli, and Heryakpini. In Walma district itself, it is
reported that as many as 60 people have died of starvation associated with diseases.

4. Religion and Human Rights
4.a Sharia Law in Aceh

The Aceh Autonomy Law entitles the Aceh Legislative
Council, a local parliament, to make its own legislation.
This provision was used 14 September 2009 when the
Aceh parliament passed a local sharia penal law that would
provide for penalties including flogging and stoning to death §
for crimes against islamic traditional law such as adultery.” |
The legislation has at the time of writing not yet been @
signed by the governor of Aceh, Yusuf Irwandi, which would
make the law active and fully adopted. In the meantime
the law should be completely reviewed since its provisions-
including the application of torture- violate human rights
norms and in particular Indonesia’s international obligations
and applicable international law such as the International
Covenant on Civil and Political Rights and the Convention
against Torture.

Aceh Governer Yususf Irwandi,
source: Aceh.Net

The proposed provincial legislation (Law No. 11/2006) dictates that a raped women
find four witnesses to her attack or face death by stoning for adultery. Its provisions for
the protection of women are very weak and ignore issues such as domestic violence. The
law makes children from the age of 12 subject to harsh punishments, thus violating the
Convention on the Rights of the Child which Indonesia ratified, with reservations, in
1990. The right to health, as supported by sex education, is threatened by the document
since such education is prohibited.

The law would apply to all Indonesian’s in Aceh, including non-Acehnese residents and
non-muslims. Journalists and rights activists who criticize the law are easily stigmatized
as anti-islamic. Since this law is not a national law but a provincial law, it cannot be
challenged in the Constitutional Court. Such a piece of legislation can only be reviewed
by the Supreme Court which is reported to have made political decisions in the past.
While local groups are preparing a challenge to this law, worries remain that this attempt
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will not succeed. This law would replace existing local islamic regulations that already
provides for islamic vice squads and other sharia related practices.

The fact that the constitutionality of such local legislation cannot be challenged in
the Constitutional Court remains a loophole through which the protection of the
constitutional and human rights in Indonesia can spiral.

4.b Pornography Law

After demands, particularly from non-representative islamic groups, to ban pornographic
material in Indonesia, an Anti-Pornography law was prepared. Opponents pointed at the
incompatibility with traditional culture. The draft bill of this law was submitted by the
government to the House of Representatives in 1999, after that there was no progress
until the new government followed up this bill in 2004. The plenary session of the
House of Representatives on September 27, 2007 established a special committee for the
bill of anti-pornography and pornographic actions. Finally, on October 30, 2008 Law No
44 of 2008 regarding pornography became law to divided public opinion.

The law is vague in its definition and violates several constitutional rights as well as
national laws. These include Law No 39 of 1999 regarding Human Rights, Law No 9 of
1998 regarding freedom of expression and opinion and also the Indonesian government
has obligations under international human rights instruments which should be
respected .

While supporters point to the moral protection this law would provide against western
influences and the degrading of women, opponents of the law argue that it will
criminalize acts that any citizen might arbitrarily deem inappropriate and pornographic.
This law does not only open up the possibility of arbitrary denunciation of “pornographic
actions” but also restricts the cultural freedoms of some of the ethnic groups in Indonesia.
On April 6, 2009 several civil society groups such as human rights NGOs, community,
religious organizations and community leaders submitted a judicial review of this law to
the Constitutional Court (MK) requesting the Court to repeal all content of the Law.
The decision of the court is still pending.

4.c Freedom of Religion - Pluralism and Secularism

Eleven years after political reform (reformasi) that occurred in 1998, freedom of religion
in Indonesia faces serious obstacles because of increasing fundamentalism in several
sections of Indonesian society. This presents a serious challenge to Indonesia’s acclaimed
principles of ethnic and cultural pluralism. At present the government only formally
recognizes six religions in Indonesia: Islam, Roman Catholicism, Protestant Christianity,
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Buddhism, Hinduism and Confucianism (Khong Hu Cu)."” Each person’s religion is
registered on his/her identity documents which s/he is required to carry with them.

Religious groups outside the six state-recognised religions such as the Ahmadiyah do
not enjoy state protection.'® As a consequence of discrimination and alleged crimes
committed against the Ahmadiyah the National Commission for Human Rights (Komnas
HAM) established a monitoring team based on Law No 39 of 1999 regarding human
rights. This law was aimed at monitoring and inquiring in to several alleged violations
of human rights against members of the Ahmadiyah. To date there is no significant
progress. !/

The current situation for members of the Ahmadiyah is that they are under pressure and
monitoring and intimidation from several Muslim fundamentalist organizations who try
to prohibit them from praying and promulgating their religion.

The AHRC has in the past received cases of attacks against religious communities;
further, a person identified as belonging to one religion cannot marry a person from
another religion and religion can also be a barrier to work due to discriminatory
employers. In such cases insufficient protection was given by the Indonesian government.

On June 5, 2008 when the National Alliance
for Freedom of Religion (AKKBB) marked
the anniversary of Pancasila in Square of §
the National Monument of Jakarta they
were attacked by Muslim fundamentalist
organizations such the Islamic Defender Front |
(FPI) and The Hizbut Tahrir Indonesia (HTT)"®.
Two leaders of those Islamic organizations,
namely Mr. Habib Rizik and Mr. Munarman,
were prosecuted by the public prosecuter under
article 170 and article 55 of the Indonesian

] e AKKBB, a coalition of civil society groups
penal code in the Central Jakarta district court  supporting freedom of religion in Indonesia

and on October 30, 2008 the judges convicted ~ demonstrates in front of the Attorney
each of them to one year and six months  General’s Office, source: KontraS

imprisonment.

Currently several civilian organisations (human Rights NGOs, organizations of religious
and human rights lawyers) have submitted a judicial review to the Constitutional Court
against law No. 1/PNPS/ 1965 regarding the prevention of abuse and discrimination of
religion claiming that the content of this law is contrary to the Indonesian Constitution
and other national human rights laws. This process is on-going and at the time of writing
there have been two appearances before the court."”
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5. Human Rights Defenders

5.a The Trial of Munir’s case

After Indonesia’s leading human rights defender, Munir
Said Thalib, was poisoned onboard a Garuda Airlines flight
in September 2004, his family and supporters have been
fighting to bring his murderers to justice, but the process
is long and politicised. While some henchmen have been
imprisoned, no instigators have been successfully convicted.
See the brief chronology of events in the table.”

In 2009, trials were held in the South Jakarta District .
Court against t‘he former Na}tional ?ntelligence Agenq.f ret. Maj. Gen. Muchdi PR in
(BIN) deputy director and retired Major General, Muchdi .+ for the murder of human
Purwopranjono, also known as Muchdi PR. During the rights defender Munir. He was
process twenty trials took place and more than 25 witnesses  acquited of all charges, source:
were called in during the 5 months from August 2008 until ~ Kontra$

the District court verdict in December 2008. The trials

were marked by the presence of numerous support groups for Munir including NGOs
and victims groups. Maj. Gen. Muchdi PR also had proclaimed ‘supporters’ mobilized
in his support.”’ The Court acquitted Maj. Gen. Muchdi PR amid strong criticism for
having ignored crucial evidence submitted by the prosecution. The prosecution was
also criticised by court monitors for their poor job in preparing the case and the lack of
commitment their work.

The prosecution filed an appeal to the Supreme Court- it being the court of last instance
for this case. On June 15, 2009 this appeal was rejected and Maj. Gen. Muchdi PR
was acquitted of all charges. The outcome of this trial only serves to foster the record of
impunity in Indonesia with many questions unanswered.

The Solidarity Action Committee for Munir (KASUM) subsequently urged the Attorney
General (AG)to submit a case review to the Supreme Court as the last option to resolve
Munir’s case. According to a meeting between members of KASUM and Mr. Jasman
Pandjaitan, spokesperson of the Attorney General’s Office on September 7, 2009, the
AG plans to submit a case review only based on the negligence of the judges. KASUM
commented that the AG’s strategy shows a lack of commitment since such a submission
to the AG can be expected to be rejected unless it is accompanied with new evidence.
Instead, the AG should request the submission of missing evidence from the police.
According to the National Human Rights Commission (Komnas HAM) retired Maj.
Gen. Muchdi PR should have been sentenced by the court to a maximum penalty based
on the sufficient evidence against him.
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Defendanst Muchdi organized allegedly hired supporters to influence public opinion in the court room,
source: KontraS

Commitment of the new government

The re-election of President Susilo Bambang Yudhoyono through the Presidential election
on June 8, 2009 heightened expectations, but also doubts, about his commitment to
resolve Indonesia’s most important human rights case. While he ranked Munir’s case at
the top of his agenda during his first election in 2004, his failure to bring about a fair
and successful trial against all perpetrators of Munir’s murder raises concerns about his
commitment to human rights in his coming presidential term.”

For example, President Yudhoyono refused to publish the report by the fact finding team
he had set up to start inquiries into Munir’s murder during his first presidential term. He
also refused requests to strengthen the fact-finding team by extending its mandate. The
team was thus not in a position to support the police investigations. President Yudhoyono
is now under pressure to take action. The AHRC welcomes President Yudhoyono’s
decision to replace the head of the National Intelligence Agency (BIN) with Mr. Sutanto
(retired General) as the new chief of BIN. Mr. Sutanto’s record and past stance on
Munir’s case gives hope for an opening up of BIN files that could support the case.

5.b Freedom of Expression

Freedom of expression and opinion in Indonesia is increasingly being restricted due to the
use of several articles of the Penal Code which prescribe for criminal defamation against
civilians. Contrary to the spirit of the political reform that occurred in 1998 and the
ratification of international human rights instruments, such as the ICCPR, protesters in
Papua and activists in Jakarta and Aceh have faced criminal defamation proceedings. The
extensive use of the criminal defamation law against critical discussion and opponents of
established political elites and impunity activists is a new phenomenon. The Indonesian
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government must review the law on criminal defamation and ensure that it cannot be
applied to limit the activities of civilians and human rights defenders.

The government is still implementing some of the articles in the Indonesian Penal Code
regarding criminal defamation in particular articles 311, 316, 314. The defamation law is
a colonial hangover, and the government’s reluctance to revise it has allowed its continual
abuse by officials who wish to restrict freedom of expression. Over the last two years, civil
society groups have made several attempts to submit a judicial review regarding the law
based on their potential threat to human rights workers.

Case: A human rights defender is accused of criminal defamation for seeking to
investigate Munir’s murder

September 11, 2009 AHRC-UAC-118-2009 http://www.ahrchk.net/ua/mainfile.
php/2009/3258/

The Asian Human Rights Commission received information that a leading rights activist
and partner of the AHRC has been accused of criminal defamation by the former deputy
chief of Indonesia’s State Intelligence Agency, after he testified against the latter for his
involvement in the murder of Munir Said Thalib.

Mr. Usman Hamid, a coordinator of the Commission for disappeared and victims of
violence. Mr. Hamid was a witness in the trial of Mr. Muchdi Purwopranjono- an alleged
perpetrator in the murder of Munir Said Thalib. On 3 September 2009 Mr. Hamid
received a summons letter from the police headquarters stating that Mr. Muchdi’s lawyer
has filed a complaint that accused Mr. Hamid of committing criminal defamation during
the process of Muchdi’s trial. Mr. Hamid is charged under article 310 and 314 of the
Indonesian penal code.

This incident once again emphasises the unresolved status of the case and reveals the
persecution facing the few still trying to get justice five years on. The AHRC is alarmed
by the increasing frequency with which the laws of the country are being manipulated to
obstruct the work of human rights defenders.

Case: Two activists are accused of criminal defamation by the Attorney General after
questioning gaps in his annual budget

November 4, 2009 AHRC-UAC-148-2009 http://www.ahrchk.net/ua/mainfile.
php/2009/3305/

In early November we received information that two anti-corruption activists had been
accused of defamation by the Attorney General’s Office, after their group publicly
pointed out a multi-trillion rupiah gap in the AGO’s annual budget and called for an



Indonesia 129

investigation. The case raises questions
about the use of the defamation law
to stop public criticism of institutions
and calling for reforms. Since the
suspect data was taken from the State
Audit Board report, the responsibility
for bringing the information to light
belonged to that institution. However

it failed to do its job. Governmental ) P
support and protection must be given  Emerson Yuntho and lllian Deta Arta Sari were
to those willing to expose corruption. summoned to the police on charges of criminal

defamation after questioning the annual budget of the
Attorney General’s Office.

5.c Arrests and Violence against Protesters

2009 saw continuing police violence acommitted against protesters and demonstrators
in Indonesia. People that seek to protest about issues such as land rights, corruption or
human rights issues are required to inform the police of their intention to hold a peaceful
demonstration. The police are then obliged to attend the protest to maintain public

order and to ensure the people’s right to freedom of expression through peaceful protest
under national Law No. 9 of 1998.

owever, the Indonesian police often use excessive force and police brutality agains
H the Ind pol ft f d police brutality against
peaceful protesters is a frequent occurrence; with kicking, punching and beating with
atons, armed police being commonplace in such instances. is is often followe

batons, by d police being pl h inst Th ften followed

arbitrary arrests and detention, with cases of protesters being further beaten in the
by arbitrary d detent h f protesters being further b h
police vehicle while being taken to the police station. The abuse often continues once the
protesters are detained. Such egregious treatment, in the face of peaceful protests, further
violates the individual’s right to freedom of expression under national and international
law.

Such police violence are contrary to the Law of national police No. 2 of 2002 governing
the conduct of police, as well as the new Regulation of the Chief of Indonesian National
Police Number 8 of 2009 which details the Implementation of Human Rights Principles
and Standards in the Discharge of Duties of The Indonesian National Police. Article 10
of the Regulation states that:

‘Every Indonesian National Police personnel must [...] refrain from instigating or
tolerating any act of torture or other cruel, inhuman or degrading treatment or
punishment.’
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Case: Tortured student activists who protested against a hotel’s fictitious facilities
convicted for nine months

October 13, 2009 AHRC-UAC-135-2009 http://www.ahrchk.net/ua/mainfile.
php/2009/3287/

The AHRC was informed that three protestors, whom the police had brutally assaulted,
arbitrarily arrested and tortured while in custody in May 2009, had been convicted for
nine months on false charges of attacks and violence. The protesters were, together with
several villagers, holding a peaceful demonstration to protest against the fictitious facilities
a local hotel had advertised it was offering.

Case: Police violence and arrest of protesters and denial of their legal representatives
February 16, 2009 AHRC-UAC-013-2009 http://www.ahrchk.net/ua/mainfile.
php/2009/3110/

The Mobile Brigadier Unit (Brimob) of Central Java Regional Police attacked Sukolilo
villagers in Kedomulyo, Pati, Central Java with disproportional and indiscriminate use
of force in order to disperse a protest demonstration on January 22, 2009. The attacks
injured several villagers and damaged their houses. The attacks were followed by arrests
and the victims were denied legal representation.

6. Impunity and the Human Rights Court System
6.2 The willful dereliction of responsibility by the Attorney General

As with previous years the most serious obstacle to bringing gross violations of human

rights to the human rights court is the unwillingness of the Attorney General (AG)

to conduct investigations on the recommendation of the National Commission for

Human Rights (Komnas HAM). Although several efforts have been made to initiate an

investigation this problem still continues and all of the cases concluded by Komnas HAM
. 23

were rejected by the AG.

Between 2003 and 2007 several cases were concluded by Komnas HAM and have been
sent to the Attorney General.” However, these cases were not followed up by the AG.
Nevertheless, there is a precedent for such investigations which can be seen in the cases
concerning violations in East Timor and Tanjung Priok where ad hoc Human Rights
Courts were established after the AG had conducted investigations. An evaluation of
these cases acts as evidence that the AG is inconsistent in interpreting Law No 26 of
2000 regarding the responsibility for initiating the process to establish an ad hoc Human
Rights Court.
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After an investigation is carried out by the AG he is charged with delivering the case
into the political process by presenting his investigation to the House of Representatives
(known as the DPR) which is then responsible for resolving the case by determining
whether a human rights court should be established, and then making an appropriate
recommendation to the President to establish such a court.

However, in relation to a case concerning disappeared students during 1997/8, rather
than making a recommendation to the President the DPR established a Special
Committee to determine its response. The Special Committee of 2008 has since held
meetings with victims and their family members, human rights NGOs and the Attorney
General in order to determine what recommendations are to be made to the President.
However, neither a member of the government nor the former Commander of the
Special Armed Forces, Mr. Prabowo Subianto, accepted the invitation to take part in the
hearings.

On 15 September 2009, the Special Committee issued recommendations to the
plenary session of the House of Representatives. The Committee recommended that;
the President establish an ad hoc Human Rights Court in relation to the disappeared
students; the President and all government institutions and other relevant parties take
appropriate steps to immediately locate the whereabouts of the 13 people cited as still
missing by Komnas HAM; the President facilitate the rehabilitation and satisfactory
compensation to victims and/or the families of the disappeared; and that the Government
immediately ratify the International Convention for the Protection of All Person from
Enforced Disappearances.

On September 28 2009, the plenary session of the House of Representatives agreed
with the Special Committee’s recommendation and decided to recommend that the
President establish an ad hoc Human Rights Court concerning the case of the student
disappearances. To help ensure the recommendation will be implemented by the
President, the AHRC sent an open letter to the United Nation Working Group on
Enforced Disappeared.”

See Annex 1 for a complete list of the gross violations of human rights and their current
status in the justice process.

6.b Political Blockade and Shadows of the New Order Regime

Various efforts to resolve gross violations of human rights in Indonesia still face serious
obstacles. More than 11 years after the reformation in 1998 none of the perpetrators
have been prosecuted and there is also no fulfillment of victim’s rights to compensation,
restitution and rehabilitation which is the responsibility of the state.
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The Indonesian government wants to be seen to be protecting and respecting human
rights as is evidenced by its ratification of various international human right instruments.
However, these cases demonstrate otherwise and suggest a stark failure on the part of the
government to live up to its international commitments.

Remnants of the new order regime are still dominant in national politics. Players from
the previous Suharto regime in particular military office holders continue to play a
role in the House of Representatives through political parties that still issue political
recommendations to reject past human right abuses being brought before an ad hoc
human rights court.”

Furthermore, the rejection by the Attorney General to follow up recommendations from
Komnas HAM has shown that there is no reformation in this institution and as a result
perpetrators of the gross violations of human rights are protected by impunity. Some
of them ran as candidates for the President’s and Vice President’s office in the general
election of 2009 such as retired General Prabowo Subianto and Wiranto.

6.c Transitional Justice and the Truth and Reconciliation Draft Bill

In 2009 the Minister of Law and Human Rights issued a new draft bill on the truth and
reconciliation commission to replace Law No. 27 of 2004 which was repealed by the
Constitutional Court in a judicial review process initiated by civil society groups in 2006.
However, the repealing of Law No 27 of 2004 has delayed the truth and reconciliation
process that will be implemented in Aceh and Papua. Law No. 21 of 2001 regarding
the special autonomy status of Papua establishes provisions for reconciliation and truth-
seeking. Furthermore, in Aceh, Law No 11 of 2006 also allows for reconciliation and
truth-seeking after a peace process. Both these laws were linked to Law No. 27 of 2004.
However, because the Constitutional Court repealed all of the content of Law No. 27 this
will have a negative impact on the process of reconciliation in those areas as people will
have to wait for the new national law to be issued by the government.

As is usual in the process of debating a new bill public hearings and discussions were held.
However, victims and their families were only involved at the end of the drafting process
and as a result there was not enough time for victims to analyse and provide input for this

bill.

The new bill has been published by the Law and Human Rights Department in
consultation with several civilians such as academics, a human rights activists and a
commissioner from the National Commission for Human Rights and law experts.
However on the final draft there are still many substantive problems that may potentially
reduce the victim’s rights under the previous act.
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Problems with the draft bill of the truth and reconciliation commission

1) The purpose of the commission is to disclose the truth for reconciliation purposes
only. There is no provision for prosecution (article 3 and article 4). The TRC
threatens the justice process of the Human Rights Court Law by appearing as a
replacement. Truth and reconciliation measures should follow after an effective
remedy for the victims has been ensured.

2) The Commission is not mandated to deal with cases that occurred before November
25,2000 (Article 1 paragraph 4).

3) There is no article regarding victim’s rights for the cases that occurred after November
25, 2000.

4) The content of this bill only mentions crimes against humanity and genocide. There
is no article on violations of economic, social and cultural rights.

5) There is no article regarding the definition of perpetrators.”

6) There is no guarantee that the recommendations of the commission will be used
for the disclosure of information or to achieve justice as it is not certain that the
commission report will be made public and the possibility of perpetrators being given
immunity, in exchange for testimony before the commission, has not been ruled out
(Article 7 (d)).

7) There is no article on restitution for the fulfillment of victims rights. Article 7 (d)
only prescribes compensation and rehabilitation as forms of relief despite restitution
being a fundamental right for victims.

7. Human Rights Protection - Challenges for Reforms
7.a The Corruption Court System

2009 has been a hard year for the anti-corruption movement in Indonesia generally, and
more specifically for the Corruption Eradication Commission (KPK). The police and
the attorney general’s office responded to KPK investigations in their institutions with
criminal charges against KPK Commissioners.

The first issue was the unreasonable delay on drafting the Corruption Court Law. The
existence of the Corruption Court was regulated by article 53 of KPK Law but later
deemed unconstitutional by the Constitutional Court on 19 December 2006. It was
said that article 53 of the old law caused legal uncertainty as corruption cases could
be brought before two different institutions - the Corruption Court and the District
Court. The Constitutional Court then mandated the President and the House of
Representatives (DPR) to create a specific law on the Corruption Court which exclusively
gives authority for such a court to adjudicate corruption cases. Unfortunately, the ruling
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was intentionally ignored and discussions began only 30 days before the expiration of the
imposed deadline. As a result, the law that was finally enacted lacks crucial elements to
ensure the effective functioning of the Corruption Court.

After the KPK had issued a travel ban for two corruption suspects in the police, Djoko
Tjandra and Anggoro Widjojo, the national police responded with criminal charges
against KPK members. Chandra M. Hamzah and Bibit Samad Riyanto, two of the
KPK commissioners were detained under charges of abuse of authority by the police.
Because of the weak evidence, many understand the detention as an intimidation tactic
by the police. In the trial against the Commissioners, telephone recordings exposed the
staged attempt by the police to stop investigative activities by the KPK. This evidence
allegedly also involved officers in the Attorney General’s Office (AGO), National Police
of Indonesia (Polri), and the Witness and Victim Protection Institution (LPSK).

The campaign against the KPK was met with a wide public outcry in support of the
commission and its fight against corruption. Following the urge by the public, the
President established a fact-finding team, which in it’s final recommendation, concluded
that there was not enough evidence to continue the legal process against Chandra and
Bibit, and that the national police and the AGO should discontinue any legal actions
against them.

Before Chandra Hamzah and Bibit Samad Riyanto were named suspects, Chairman of
the KPK, Antasari Azhar, was earlier named also as a suspect in a premeditated murder
case. This has created three vacant commissioner positions on KPK and left two active
commissioners in charge. As a result the President decided to issue the government
regulation (in-lieu-of-law) No. 4, 2009 enabling him to select interim commissioners of

the KPK.

The issuance of this regulation has sparked wide criticism from lawyers and corruption
watchdogs as it is deemed an intervention from the President to the KPK as an
independent body, sidelining the role of the parliament. Despite all the controversy and
discourse, on October 6 the President inaugurated three persons recommended by the
fact-finding team earlier.

Criminal charges were also filed against two anti-corruption activists from the civil society
organisation Indonesia Corruption Watch (ICW), Emerson Yuntho and Illian Deta Sari.
The case against them is also seen as part of the systematic effort to weaken the anti-
corruption movement in Indonesia (see AHRC-UAC-148-2009). Emerson and Illian
were charged with defamation for questioning the attorney general’s annual budget.
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7.b The Witness Protection Agency

Under the mandate of Law No. 13 of 2006 the Indonesian government established the
Commission for Witness and Victim Protection (LPSK). Commission III of the House
of Representatives then selected seven commissioners who were eventually inaugurated by
the President on August 8, 2008.%*

The commission is charged with providing: protection to witnesses and victims; providing
assistance to victims with medical and psychological treatment; facilitating victims and
witnesses by way of compensation or restitution through the courts, and coordinating
with other law enforcement officials and institutions®.

In 2009, after three years, the Commission for Witness and Victim Protection is
struggling with operational costs due the government’s woefully late allocation of it’s
budget. As a result the LPSK is still pre-occupied with providing provisions for the
secretariat and staff recruitment.”Currently the LPSK is completing several consultations
with interested parties to determine it’s operational procedure with regard to protection
and assistance programs.

Significantly, the ability to provide assistance to victims or witnesses of a specific human
rights violation is dependent on a guilty verdict being given by the human rights court.
This is an incredibly arduous requirement’’ that does not provide immediate assistance
to those most in need. Furthermore, public awareness of the existence of the LPSK is low
due it’s lack of outreach™.

7.c Military Court System
The Military Tribunal in Indonesia

The military tribunal was established under Law No. 31 of 1997 and so far has proved
unable to bring justice to victims of miltary violence. There are several problems that
plague this court and allow it to perpetuate impunity.

The military court has the authority to prosecute anyone deemed to have committed a
crime within a military area or an area hosting military operations, including civilians.”
This is deeply concerning and is against established norms of criminal justice relating to
fair trial.

Moreover, the existence of a commander, who has authority to punish (Azsan yang
berhak menghukum / Ankum), as well as the officer, who delivers the case (perwira
penyerah perkara / pepera), opens the gap for a high degree of subjectivity and discretion,
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as both of them have the authority to determine whether to proceed the case to court.

They can also decide whether to stop an inquiry or investigation, instead favoring non-
. 4

legal mechanisms.’

The military tribunal, under the previous law, could also prosecute officers involved in
cases of gross violations of human rights, such as cases of Trisakti and Semanggi II in
1998 - 1999 and the kidnapping of activists from 1997 to 1998 (see section 5). The
tribunal acts to do this as part of a strategic measure to prosecute it’s military officers
before another court can indict them. This prevents the accused being tried again at a
later time by any other court or being investigated by the Attorney General (which would
violate the fundamental law of ne bis in idem preventing a person being tried twice for the
same crime) In addition, the punishments given to defendants, by the tribunal, are often
not proportionate to the crime (see Theys Eluay case above).

The military tribunal lacks transparency and independence and it is difficult for civil
society to access information about the military tribunal.

New Bill of the Military Tribunal

At present there is a draft bill on reform of the military tribunal being debated by
parliament, after it agreed to amend Law No. 31/1997, which is no longer considered
able to fulfill the demands of security sector reform. It was recognised that reform of the
military justice system must be done through the civilian process, giving supremacy to
those given power through democratic elections.

This challenge was answered by the House of Representatives through the establishment
of a special committee on June 28, 2005. The main debates centre around jurisdiction of
the military tribunal toward members of the military who commit general crimes. The
government has rejected suggestions of some factions in the House that recommended
involving the police as investigators of general crimes committed by the TNI. However,
the government insists that the military police (PM) should conduct such investigations.
As the previous administration failed to successfully carry through the reform bill, the
current administration has the duty to conclude this, taking seriously its obligations
under international law and the Indonesian constitution.

8. Recommendations
1. Torture has to be criminalised according to the definition in the Convention against

Torture by amending the Indonesian Penal Code.
2. President Soesilo Bambang Yudhoyono should honor his promise to resolve the
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murder of human rights defender Munir within the first 100 days of his second
presidential period. Munir’s case need to be reviewed under consideration of all
available evidence and with the full commitment of the Attorney General’s Office to
its role in the criminal investigation and prosecution.

Any obstructions of the work of the Anti-corruption Commission especially from
the Police has to stop. The KPK needs the full support and compliance from all
government institutions and should be strengthened in its work to fight corruption
within the institutions of justice.

The Sharia Law in Aceh has to be repealed since its provisions include the
application of the death penalty and torture as a form of punishment and violate
fundamental freedoms.

The military presence in Papua needs to be reduced and not extended as currently
planned to avoid an escalation of the conflict and to strengthen civil rule. The
autonomy law needs to be given full implementation. A special investigation team
of the National Anti-corruption Commission should be mandated to address local
corruption in the civil administration.

All economic activities by the Indonesian military forces (TNI) and the police need
to be inhibited strictly and special investigations for corruption in these bodies
under control of the Indonesian National Commission against Corruption (KPK)
need to be ensured.

The trans-migration has to stop until sustainable ways are found to protect the
rights of indigenous people in trans-migration target areas.

All prisoners in Papua who have been convicted for the expression of their political
opinion in a peaceful manner need to be released.

The Attorney General’s Office needs to be reformed without delay to ensure
thorough investigations and independent prosecutions to end the ongoing impunity.
The House of Representative (DPR) should amendment the military law (National
Law 31/1997) regarding military courts in particular to ensure that members of the
Indonesian military who commited crimes against civilians will be brought to a civil
court jurisdiction

To end impunity and acknowledge the suffering of numerous victims under the
Suharto Regime and thereafter, all government institutions and in particular
President Yudhoyono should support the struggle of victims for justice and redress.
In this regard the Human Rights Court law has to be fully applied.

The government should start the truth seeking and reconciliation process in
particular in Aceh refering to law no 11 of 2006 regarding the Aceh goverment and
Papua refering to law no 21 of 2001 regarding special autonomy.

The government should give full support including a large operational budget to
support the work of the Commission for Witness and Victim Protection.

The government should ratify the International covenant against involuntary
disappeared to strengthen national law of human right
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15. Military Courts: Members of the Indonesian military who conduct general crimes
should be under the jurisdiction of the civil courts based on an investigation
conducted by the police using the Penal Code. Civilians should not be prosecuted
by the military tribunal. The Military tribunal should only prosecute members of
TNI who commit military crimes such as desertion, insubordination or leaking
of the military secrets. The military tribunal should not be able to investigate and
prosecute cases of human rights violations and gross human rights violations- this is
the mandate of Komnas HAM and the jurisdiction of the human rights court (for
offences after 2000) and an ad hoc human rights court (for offences prior to 2000).

16. The government should establish a national commission for legal institutional
reform to ensure that human rights principles such as the right to remedy will be
made effective.

17. The police needs further training and has to stop the extensive use of firearms
during civilian protests.

9. Annex 1 - Cases of gross violations of human rights and their
development in the judicial process

65 Massacre (1965)

After Socharto’s coup millions of communist suspects and party members were killed or
detained for decades. Many continue to be stigmatized and suffer from discrimination.

1. Komnas HAM: Inquiry started in 2008 and is still waiting for budget allocation
from the Ministry of Finance.

2. AGO investigations have not started, Human Rights Court was not set-up due to
lack of investigation by the AGO

3. Other developments: In 2006 The Supreme Court has issued a recommendation to
the President to issue a presidential degree for rehabilitating political prisoners of
1965 massacre but until now the president has still not acted.

Mysterious Shooting cases (1981 -1984)

Between 1981-1984 the New Order regime of President Soeharto conducted military
operations to increase security and public order. Mysterious shootings occurred in some
provinces of Indonesia and, based on a monitoring report by Komnas HAM, around
5000 people were killed during this military operation.

1. Komnas HAM: Inquiry started in 2008 and is not yet finished.
2. AGO investigations have not started, Human Rights Court was not set-up due to
lack of investigation by the AGO
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Tanjung Priok (1984, September 12)

The Armed forces raided and shot Muslims who moved to the District Military
command 0502 of North Jakarta. In the fallout several human rights violations occurred
including Summary Killings (14), Extrajudicial killing (1), Enforced Disappearances (15),
torture (15), unfair trial (58) and arbitrary arrest and detention (96).”

1. Komnas HAM: Inquiry finished in 2000.

2. The prosecution by the AGO was finished after a decision by parliament to
establish an ad hoc court. The Human Rights Court trials finished at the last
instance (Supreme Court level) with all perpetrators aquitted. This case requires a
review.

3. Other developments: In 2007 a lawsuit was submitted to the Central Jakarta
District Court to demand victim’s right but was rejected by the judges.

Talangsari case (February 7, 1989)

Soldiers from Garuda Hitam Military Resort Command in Lampung Province of
Indonesia attacked village Talangsari in Lampung Province. 246 people were killed.

1. Komnas HAM: Inquiry finished in October 2008 and submitted to the AGO
2. The AGO rejected and did not conduct an investigation, a Human Rights Court
was not set-up due to lack of investigation by the AGO

Abduction and Enforced Disappeared students activist between 1997 / 1998

Between 1997 and 1998, 24 students and other activists were been abducted by the
Army Special Forces Command because of their activism in the struggle for change and
democracy in the New Order government.

1. Komnas HAM: Inquiry finished in 2006.
2. The AGO rejected and did not conduct an investigation, a Human Rights Court
was not set-up due to lack of investigation by the AGO

Trisakti and Semanggi I+II incidents (1998)

On 12 May 1998, four students were shot dead by armed forces at the University of
Trisakti in Jakarta during a demonstration to urge political reform. On November 8 —
14, 1998 the armed forces committed violence against students and civilians during a
demonstration to reject the Special Session of the House of Representatives (DPR). The
armed forces opened fire and as a result more than 14 students died and 109 people were
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injured. On September 1999, the armed forces shot students who voiced their rejection
of the National Security and Safety Bill.

1. Komnas HAM: Inquiry finished in 2003 and submitted to the AGO.

2. AGO: still rejects to conduct investigation. The plenary session of the House of
Representatives rejected a recommendation to establish an ad hoc human right
court.

May Riots (13 - 15 May 1998)

These riots occurred in several places in Indonesia. Armed forces were not deployed to
keep the peace and maintain order. Widespread looting took place and the mall and
shopping center where set on fire. Several of local NGOs note that large-scale rape
occurred as well as attacks on ethnic Tionghoa (Indonesian-Chinese) in several cities.

1. Komnas HAM: Inquiry finished in 2003.

2. AGO action: The Attorney General still rejects to conduct an investigation. The
plenary session of the House of Representative refused to establish an ad hoc
human right court.

East Timor (1999)

Before and after the referendum, various human rights violations in East Timor were
committed by Indonesian armed forces and militias supported by the military. It is
reported that abuses such as enforced disappearances, torture, summary killing, detention
and arbitrary arrests, burning and rapes occurred.

1. Komnas HAM: Inquiry finished in 2000.

2. AGO action: Prosecution finished after a political decision by parliament to
establish an ad—hoc court. Human Right Court trials finished at the Supreme
Court level. All perpetrators were acquitted.

3. Other developments: Held Truth and Friendship Commission (CTF) between
Indonesia and East Timor and as a result impunity for all of pe6trator (2006).

Abepura case (December 7, 2000)

The police conducted an operation against local residents and university students in the
Abepura regency of the Papua province to find the perpetrators of an attack the Abepura
police station earlier. This reportedly lead to torture, police violence, extra-judicial killing,
forced eviction, arbitrary arrests and detentions and unfair trials.
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1. Komnas HAM: Inquiry Finished 2003.

2. AGO: Investigation finished and conducted prosecution in 2004. Since the case
occured after 2000, no parliamentary decision was required to initiate Human
Right Court trials. The permanent Human Rights Courts finished at the Supreme
Court level. All perpetrators were acquitted and no reparation for victims and
families of victims was provided.

Wasior (June 13, 2001)

This case occurred in Wondiboi village of Wasior district, Papua. Five members of
Mobil Brigade of the Police (Brimob) and one civilian were killed in base camp of the
commercial company CV Vatika Papuana Perkasa. Subsequently a police operation was
conducted by Manokwari district police during which human rights violations were
committed against local residents.

1. Komnas HAM: Inquiry finished in 2005.
2. AGO action: The Attorney General rejects to conduct investigation. As a result no
trials of the permanent Human Rights Court were initiated.

Wamena (April 4, 2003)

This incident was triggered by the stealing of armory of the Military District Command
1702 (Kodim) of Jaya Wijaya Regency in Papua. The thieves got away with 29 guns and
3500 bullets. After this incident, the Kodim conducted a military operation during which
torture, shooting, persecution, summary killing and the burning of the school and clinic
took place.

1. Komnas HAM: Inquiry finished in 2005.
2. AGO action: The Attorney General refused to conduct investigation. As a result
no trials of the permanent Human Rights Court were initiated.

10. Annex 2 - Abbreviations

AGO - Attorney General Office

Brimob - Mobile Brigades of the Police

CTF — Truth and Friendship Commission

DPR - House of Representatives

ICW - Indonesian Corruption Watch

IDR - Indonesian Rupiah

KASUM - Solidarity Action Committee for Munir
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Kodim - District Military Command

Komnas HAM - National Commission for Human Rights

Kopassus - Special Force Command

KPK - Commission against Corruption / Corruption Eradication Commission
LPSK - Commission for witness and victim protection

OPM - Free Papua Movement

PDP - Papuan Tribal Presidium

POLRI - National Police of Indonesia

TNI - National Army of Indonesia

TRC - Truth and Reconciliation Commission
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An english translation of the document can be downloaded ar
hitp:/findonesia.abrchk.net/docs/PoliceRegulationNo.8-2009_PERKAP_HAM_english.pdf
http:/fwww.papuaweb.org/goilotsus/files/otsus-en.html!

The term West Papua used in this report applies to the entire western half of the New Giuinea island, which is
part of Indonesia and consists of two administrative provinces: Papua and West Papua.

Drooglever, Pieter J.: Een Daad van Vrije Keuze: De Papoea’s van Westelijke Nieww-Guinea en de grenzen van

het zelfbeschikkingsrecht. Verlag Boom, Amsterdam, 2005. ISBN 90-8506-178-4

The United Nations and the Indonesian Takeover of West Papua, 1962-1969: Anatomy of a Betrayal by John
Salsford (2002) ISBN 0-415-40625-0

such as Jayapura, Sorong, Timika, Kerom, Biak, Serui, Wamena, Merauke and Puncak Jaya district

art. 5, 23, 57 of the Autonomy Law put obligations on the local government and local parliament to protect
and respect traditional culture.

Indonesian Penal Code, p.32,http://indonesia.abrchk.net/docs/IndonesianPenalCode. pdf
See HA-28-2008 and AHRC-HAC-006-2009

1o see the contents of the Act, visit wwuw.foodjustice.org

This denial of the government was also seen in 2005

According to the report by FAO 2009, the proportion of undernourished in total population is 16%. However,
given that the exact data does not provide by the government, and in particular, food security and malnusrition
in Papua is not clearly disclosed, the proportion is estimated more than 16%.

See some articles of the Aceh Syaria Law such as article 13 and 17 (whip punishment), article 24 (regarding
whip punishment and stoning)

Content of law No 44 of 2008 regarding Anti Pornographic and porno action has serious problem such as
terminology of pornography (article 1 paragraph 1), terminology of produce (article 4 paragraph 1) and the ex-
planation, requirement of the production (article 13, article 14, article 17, article 18, article 19 (a, b, ¢) and
article 20. And also terminology of naked (article 4 .p 1 of d and the explanation) and paragraph 2 (a) neglect
pluralism of Indonesia, probibition and limitation (article 4 to article 14) and also protection of pornography
(article 17 until article 21). Those articles if implement will increase human right violation that have been
guaranteed by several of the national law regarding human right.

The Majority of Indonesians are Muslims but the Indonesian Constitution does not refer to Islam as a state
religion. Indonesia s five founding principles are supposed to act as the state ideology called Pancasila’ to ac-
commodate differences. The five principles are first, belief in the one and only God, second, Just and civilized
humanity, third, the unity of Indonesia, Fourth, Democracy guided by the inner wisdom in the unanimity aris-
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ing out of deliberation amongst representatives, and five, Social justice for the whole of the people of Indonesia.

The Ahmadiyah is an Islamic group that has practiced its beliefs for about 100 years under various regimes
without any incidents in the past.

Two of places that occurred violence against members of Ahmadiyah such Manislor in Kuningan of West Java

Province and Lombok of the NTB Province. Hundreds members of Ahmadiyah still become refugees in Lombok
without enough sufficient protection

Dozens of members of the AKKBB got seriously injured after being attacked by bamboo, stones and sticks.

The Law No 1 /PNPS/ 1965 was issued when Indonesia in the emergency situation

See Brief Chronology of Events. On 14 April, 2007 former Director of Garuda Airways, Indra Setiawan and
Jormer Secretary ro the Chief Pilot Airbus, Rohainil Aini, were arrested for the murder of Munir. On January
25, 2008, The Supreme Court sentenced Pollycarpus to 20 years imprisonment for murder.

Supporters of both parties attended every trial of this process and marked their presence with campaign T-shirts.
While victims groups and NGOs supporting Munir’s case wore the slogan “Killed because of Truth”, the bo-

gus supportors of Maj. Gen. Muchdi PR used T-Shirts with the slogan “Reject foreign intervention” and ‘free
Muchdi PR”

In his inauguration speech, President Yudhoyono said “we also want to build a civilized democratic system, a
democracy that provides room for freedom and political rights for the people but without dismissing stability
and political order. We also want ro create justice which is marked by a respect for non-discrimination and
equal opportunities while continuing to maintain social solidarity and protection for the weak”

According to the Commission for Disappeared and Victims of Violence several such efforts to initiate investiga-
tions by the AG were made in 2009 where a public hearing was held by Commission I1I of House Representa-
tives and the Attorney General and also a limited meeting between special committee of the house representative
regarding enforced disappeared of students activist 1997 — 1998.

Cases which have been finished by Komnas HAM are Talangsari (1989); Trisakti and Semanggi (1998 —
1999); Wasior Wamena (2001 — 2003); Abduction and Enforced Disappeared students activist (1997 —
1998); May rior (1998)

AHRC-OLT-030-2009, INDONESIA: UN Working Group urged to intervene into disappearances from
1997-98, as impunity continues. hitp:/fwww.abrchk.net/statements/mainfile. php/2009statements/2274/

In 2001, the plenary session of the House of Representatives (DPR) issued political recommendations that re-
Jjected the Trisakti and Semanggi’s cases being brought to an ad hoc human right court.

1t should also be noted that the old TRC law No. 27 of 2004 also does not contain a definition of perpetrators.

The commissioners of the LPSK are Mr. Abdul Haris Semendawai (chairperson), Mr. H Teguh Soedarsono
(members of commissioner), Mrs. Myra Diarsi (members of commissioner), Mrs. Lies Sulistiani (members of
commissioner), Mrs. Lili Pintauli (members of commissioner),Mr. I Ketut Sudibarsa (members of commis-

sioner), and Mr. RM Sindhu Krishno (members of commissioner).
Under Law No. 13 of 2006
Office of the LPSK is in the Jalan Proklamasi No. 56 Gedung Perintis Kemerdekaan No. 56 Jakarta of Indo-

nesia

It specifies that the person must exhaust all national legal processes before proceeding ro the human rights court
and then it depends on a guilty verdict being given

See the government regulation No 44 of 2008 regarding compensation, restitution and victim assistance .

This is as mentioned in the provisions of article 9, paragraph 1 letter d, which mentions that a person outside of
the military who committed acts within the military crime by permit of the minister of justice can be brought
to the military tribunal.

As mentioned on the article 122 and article 78 of Law No 31/ 1997
Monitoring report of the KontraS



HUMAN RIGHTS ON HOLD AS POLITICAL
INFIGHTING CONTINUES

1. Political turmoil and degrading security conditions

2009 was a year of political stalemate and mistrust in Nepal, which has inhibited the
peace process and progress on the drafting of a new constitution for the country to guide
it into the post-conflict era. Even coalition partners that form the government are sharply
polarized along political lines and interests, and this seriously hampers the functioning
of democratic politics of consensus and compromise. Brinkmanship politics has in this
climate become increasingly common, further alienating the political actors from one
another. Within this political impasse, impunity for past human rights violations has
remained and the prevention of further violations has been difficult.

a. Symbolic events fuelling tensions and mistrust among the political actors

The signature of the peace agreement and the relatively quiet climate which surrounded
the 2008 elections did not appease strong tensions among the political actors. This was
made particularly clear in early May of 2009 when the former Maoist Prime Minister
Pushpa Kumar Dahal (also known as Prachanda) resigned after President Dr. Ram
Bharan Yadav annulled a cabinet decision to sack the Commander of the Army, General
Katuwal whom Prachanda accused of defying the government’s orders by reinstating eight
Generals retired by the Maoist administration.

It remains unclear under the interim constitution whether the President actually has the
power to annul such a decision.

This naturally developed into a hot issue, as the Maoists claimed that the President’s
annulment was made as a result of corrupt foreign influence, and that this constituted a
distinct step away from establishing civilian supremacy of the Nepal Army (NA).

In the aftermath of this event, a movie clip of Prachanda recorded in January 2008 was
circulated in the local media where he spoke of how the Maoist party had increased the
number of its army personnel presented for registration and verification. He further
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insinuated that some of the money allocated for the cantonments would be used for
preparing a new armed struggle. Unsurprisingly, this exacerbated political mistrust even
further.

During the remainder of 2009, the Maoists organised hundreds of strikes calling for
civilian supremacy of the NA. These protests have effectively disrupted daily life, and have
also frequently turned violent, resulting in clashes between protestors and security forces.
On December 20 in Kathmandu, at the onset of a nationwide general strike, a violent
clash between Maoist protestors and security forces led to 75 people being injured.

Those different events have cast doubts about the willingness of the political parties to
effectively establish a long-term peace and respect the rules of the democratic game. The
persisting tensions directly impacted the constitution drafting process.

b. The drafting of the constitution

The absence of good will and cooperation between the political parties had a negative
impact on the work of the Constituent Assembly (CA). Parties from across the political
spectrum on several occasions boycotted CA sessions, delaying the work on the drafting
of the new constitution further.

The deadline for the promulgation of the constitution was set to May 28, 2010, however
due to the various delays and interferences during 2009, most commentators are doubtful
as to whether this deadline will be kept.

Speculations abound in the media about what could happen should the CA not manage
to finish the draft for the new constitution by the given date, with a new Maoist uprising
being portrayed as the most prominent threat.

The federalist structure

One of the toughest political challenges in contemporary Nepal is reaching a consensus
on the sensitive issue of federalism. Since the amendment of the interim constitution
in 2008, the term “federalism” has been constitutionally enshrined in the road map of
Nepal’s future. However, most political parties have remained vague and undecided
when it comes to actually deciding how such a federalist state should be structured. The
Communist Party of Nepal — Maoist (CPN-M) has been the only political party with a
clear-cut model for a federal republic of Nepal; one which they have argued should be
based mainly on ethnicity.

In the midst of the frustration over the uncertainty of the federal structure, the Maoists
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began a series of declarations of “autonomous federal states” on December 11. This was
strongly criticized by the President and Prime Minister, along with several party leaders
and the national media. The CPN-M dismissed the critique, arguing that the declarations
had merely been “symbolic”.

As 2009 drew to an end the Committee on State Restructuring and Redistribution of
Resources had yet to submit a concept paper on the federal structure of Nepal to the CA.
However, a multitude of commentators are arguing that the likely outcome is a federation
drawn along ethnic lines.

Should an ethnic federation become reality, the AHRC has serious concerns as this has
proven a dangerous path for many post conflict societies elsewhere; risking national
disintegration and increasing ethnic antagonism.

c. Discharging and rehabilitating Maoist army personnel

The Special Committee to Supervise, Integrate and Rehabilitate Maoist Army Personnel
has not made significant progress during 2009, as there are still approximately 19°000
Maoist combatants being kept in cantonments at various sites around Nepal. This is an
issue that has an extremely high political standing in the country, and hence one that is
imperative to solve in order for the peace process to move forward.

Significant progress has however been made with regard to the discharge of the
Disqualified Maoist Combatants (DMCs). The DCMs were verified as ineligible
to be integrated into the Nepali security forces by the United Nations Mission in
Nepal (UNMIN) in 2007. Some 4’008 DMCs were disqualified due to either being
minors, or otherwise having been recruited to the Maoist forces after the signing of the
Comprehensive Peace Agreement (CPA).

In November 2009, the CPN-M (Maoist) finally announced that they would proceed
with the discharge of these DMCs from their cantonments. On December 16 this
announcement was confirmed by the signing of an action plan by the Government, the

CPN-M and the UN Country Team for the discharge of the DMCs.

The actual discharge began on January 7, 2010 and was subsequently finished on
February 8, 2010. By then, approximately 40 per cent of the 4008 DMCs had already
left the cantonments on their own accord, mainly due to disappointment and frustration
with the discharge process. For many of the DMCs, the disappointment stems from
being deemed “disqualified” combatants, even though they have fought for the Maoists
just like the other “qualified” combatants.
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Upon discharge the DMCs are vulnerable to recruitment by paramilitary or criminal
groups. In order to prevent this, various UN agencies have developed a rehabilitation
package that DMCs are eligible to claim within a year following their discharge from
the cantonments. The rehabilitation package includes the options of vocational training;
formal education; health education training, or support for a small business initiative.

However, not all DMCs are positive with regard to the rehabilitation packages. Many of
them have argued that this is a humiliating option for them, as they joined the People’s
Liberation Army (PLA) in order to liberate their country from oppression, not to end up
making handicraft items supported by UN money.

d. The deterioration of security and proliferation of armed groups

The proliferation of criminal armed groups has increased steadily in Nepal’s southern
plains region, known as the Terai, during recent years. The main raison d’étre of these
groups is the smuggling of various commodities and arms, feeding on political and
ethnic discontent in the districts, as well as on the lack of security in the villages.

The proliferation of such groups has led to a steep increase in criminal activities in the
districts, resulting in daily reports of abductions, rapes, killings, explosions of improvised
explosive devices (IEDs), et cetera. Naturally, this has had a highly disruptive effect on
everyday life in the Terai.

On July 31, 2009 the Nepal Home Minister Bhim Raval announced publicly that there
are currently 109 armed groups in Nepal, and further stated that most of those are purely
criminal elements. He claimed that this constitutes a “security nightmare” which should
be dealt with sternly, by the introduction of a Special Security Plan (SSP).

The announcement by the Home Minister was based on a report produced by the Home
Ministry in April 2009, entitled “Categorization of armed groups and suggestion on
talks” in which the armed groups are categorised as political, religious, political criminal,
religious criminal and purely criminal. The conclusion of the report is that the vast
majority of the armed groups, 70 out of 109, are purely criminal.

Following the mapping of these criminal groups, the government commenced the
implementation of the SSP, which increased the strength of the Nepal Police (NP) and
the Armed Police Force (APF) by a total of 16’000 new recruits in the Terai and the mid-
western hills, with the aim of curbing crime and disruptive activities, such as highway

blockades.
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2. The absence of a system successfully protecting human rights

In this report, several types of human rights violations will be presented. In only a few
cases did the police actually fulfil its duties to receive a complaint, investigate a case,
gave protection to the victims and prosecuted the perpetrators. When the victims do not
possess enough resources to convince police officers to defend their cases they are unlikely
to be allowed even to file their complaint.

a. Governmental inability and unwillingness to pass appropriate legislation

The government’s weakness and instability has led to its failure to adopt proper legislation
and fill the gaps in the legal system that allow many grave human rights violations to go
unpunished. Several laws such as the State Cases Act, Army Act, Police Act, Evidence Act,
Commission of Inquiry Act or the Public Security Act prevent the effective investigation
of past human rights violations and have not been amended despite the commitment
expressed during the signature of the Comprehensive Peace Agreement to bring
perpetrators of human rights violations to justice.

The Comprehensive Peace Agreement also made provisions for the formation of a high
level Truth and Reconciliation Commission ‘to conduct investigations into those who
were involved in gross violation of human rights at the time of the conflict and those who
committed crimes against humanity’. Nevertheless, at the time of writing, some three
years after the peace agreement, this commission still had to be established and provisions
made for it in the agreement were used as an excuse for the police to refuse to file cases of
conflict-related human rights violations on the basis that it fell under the jurisdiction of

the TRC.

At the time of writing, the stalemate regarding a bill on enforced disappearances reflects
how the mistrust between the political forces in the country, further aggravated by
the lack of strong institutions to frame policy, have hampered the implementation of
measures necessary for the establishment of the peace process and the realisation of
human rights in the country, especially those included in the Comprehensive Peace
Agreement. The Interim Constitution of Nepal mandates the government to ‘provide
relief to the families of the victims, on the basis of the report of the Investigation
Commission constituted to investigate the cases of disappearances made during the
course of the conflict.” In October 2008, a bill on Enforced Disappearances (Charge
and Punishment) Act 2008 was drafted,’ and it was welcomed as a positive step toward
accountability for the crime of enforced disappearance, but it also received criticism

1 Major work of Advocacy Forum on the issue of disappearance, Advocacy Forum website, URL: http:/ | www.advocacy-
forum.org/ departments/ human-rights-documentation-and-monitoring-department/ index.php
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concerning the reparations or punishments included within it were falling short of
international standards and as it failed to qualify systematic disappearances as a crime
against humanity.2 To ensure the adoption of the bill, the Maoist-led government pushed
it through in an ordinance in an attempt to short-circuit the democratic process, since it
avoided public and legislative debate as well as consultations with the National Human
Rights Commission and national human rights NGOs’.

The Person Disappearance (Crime and Punishment) Ordinance — 2009 was eventually
promulgated on February 10, 2009. Following international and internal criticism
regarding both the content of the ordinance and the way it was adopted, in April 2009
the government submitted to the parliament a substitute bill in which the maximum
penalty applicable for crimes of enforced disappearances was increased.” Nevertheless,
even with those changes, the bill is still not up to the international standards and it was
denounced in a joint memorandum submitted by major international and national
human rights NGOs at the end of August,5 which aimed at drawing the government’s
attention to the adjustments which would be necessary. These included the definition of
systematic disappearances as a crime against humanity, the clear definition of the chain of
responsibility in the crime of disappearances, measures to protect the rights of the victims
and the witnesses, etc. An upgraded version of the bill was finally approved by the
council of minister and sent to the Parliament in November, nevertheless the OHCHR in
its latest report’ regrets that the definition of disappearances as a crime against humanity
was still not included in the bill and that the bill kept a restrictive 6-month limitation
to file a case of enforced disappearances. At the time of writing, the first ordinance had
never been implemented and it remained uncertain whether the latest draft would be
adopted and the Commission on Enforced Disappearances be effectively adopted.

Similarly, the government has failed to adopt legislation criminalizing acts of torture or of

2 Major work of Advocacy Forum on the issue of disappearance, Advocacy Forum website, URL: bttp:/ | www.advocacyfo-
rum.org/ departments/ human-rights-documentation-and-monitoring-department/ indexc.php and Nepal rights groups raise
issue of ‘enforced disappearances, One World South Asia, 11 December 2008, URL: http:/ [ southasia.oneworld.net/
todaysheadlines/ rights-groups-raise-issue-of-enforced-disappearances

3 Nepal issues controversial forced disappearance ordinance, Deutsche Presse-Agentur, 6 February 2009

4 OHCHR-Nepal encourages disappearance law consistent with international standards, United Nations Office of the
High Commissioner for Human Rights, 25 April 2009, available at: http:/ [ nepal.obchr.org/ en/ resources/ Documents/
English/ pressreleases/ Year7e202009/ April7202009/ 2009_04_25_Disappearance_Bill_E.pdf

5 Nepal: Joint Memorandum on the Disappearances of Persons (Crime and Punishment) Bill by Acconntability Watch
Committee, Advocacy Forum, INSEC, Ammnesty International, the Asian Federation against Involuntary Disappear-
ances, Human Rights Watch, International Center for Transitional Justice, International Commission of Jurists, 30
August 2009. Available at: http:/ | www.amnestynepal.org/ content/ download/ 20090823 _Nepal_DisConr_joint_
men0%5 BEFINALY%5D.pdf

6 Report of the United Nations High Commissioner for Human Rights on the buman rights situation and the activities
of her office, including technical cooperation, in Nepal, A/HRC/13/73, 5 February 2010, available at: http:/ | nepal.
obchr.org/ en/ resonrces/ Documents/ English/ reports/ HC/ 2010_HRC_Report_E.pdf
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caste-based violence. In this context, the difficulties faced by the Constituent Assembly to
draft a new constitution are likely to further compound this problem, as these will further
delay the process of creating such legislation.

b. General weakness of the state institutions

The weaknesses of state institutions are further aggravated by the incapacity of the
institutions to implement already existing laws, in particular, the inability of the justice
delivery institutions to provide justice to ordinary Nepali citizens. The 10-year-long
conflict has inflicted long-term damage on the justice institutions, which are now plagued
by corruption and unable to have effective jurisdiction over large parts of the country.
This results in a situation in which human rights violations can be perpetrated with
impunity.

Those living in the remote rural and mountainous areas of the country face significant
difficulties in accessing the justice-delivery institutions - as only 75 District Courts are
operating in the country they may be required to travel for 2-3 days to file a case and to
come back for the hearings, at their own expense. Village Development Committees also
have limited judicial powers to settle petty disputes. Nevertheless, following threats from
the Maoists and other armed groups during and after the conflict, most of the VDCs’
secretaries have fled the villages and settled in urban areas. Moreover, state institutions
at the local level were also under physical attack during the conflict with destruction of
infrastructure post-conflict redevelopment of the judicial system difficult.

Therefore, a majority of Nepali citizens only have limited access to justice institutions
very limited hope of their case being successfully handled, due to rampant corruption
and high inefficiency in the system, which results in tens of thousands of cases being
backlogged at one level or another of the judicial system and in obstacles to the
enjoyment of the right to due process.

Judicial institutions have seen their independence limited further since the peace
agreement through frequent political interference. This prevents lawyers, judges and
police officers from conducting their working properly. In April 2009, for example,
Young Communist Leagues cadres in Surkhet district physically interrupted a court
hearing to demand a rigorous sentence for the accused and locked his lawyer, Mr. Nanda
Ram Bhandari, in his chamber. Worryingly, the police refused to file any case against
those who had hampered the trial.

Such practices have degraded the system to such an extent that it is now the general
public who interfere within the process of justice. In 2009, the lawyer defending a person
accused of having murdered a young girl - Khyati Shrestha - saw his house surrounded by
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crowds of ordinary citizens pressuring him not to take up the case.

A crippled police system further ads to the difficulties faced by victims of human rights
violations who are seeking redress and protection. Inadequate financial and human
resources allocated to this system and a lack of checks and balances, which would allow
police officers to be held accountable for human rights violations and abuses of power
and authority, have prevented the police system from ensuring the protection of the rights
of citizens, as will be seen in particular in the section on torture below.

The malfunctioning criminal justice system creates several levels of discrimination and
inequality. Those from the poorest and most vulnerable sections of society, including
women, Dalits and indigenous people, are less likely to achieve justice, while those with
resources and connections are likely to see their case successfully handled. Furthermore,
among the perpetrators, those who have enough money or receive enough support from
influential individuals or organisations and institutions, such as the army, the Maoists or
the political parties are likely to not be prosecuted, while those without such support are
likely to be severely sanctioned and are vulnerable to ill-treatment or worse by the police
during interrogation and detention.

c. Continuing impunity of human rights violations

In the context of weak institutions and improper legislation, impunity for both conflict-
related and post-conflict human rights violations remain a major problem. At the time of
writing, not a single perpetrator of grave human rights violations committed during the
conflict had been brought to justice.

In its annual report to the Human Rights Council, the head of the OHCHR-Nepal stated
that ‘Despite the public and private made commitments by the Government, including
those made by the Prime Minister before the General Assembly in September 2009,
there has been no substantial progress in addressing impunity for conflict or post-conflict
human rights violations and abuses. Both the Nepalese Army and UCPN-M continue to
resist attempts to hold their personnel accountable for human rights violations and abuses
and to withhold cooperation from civilian authorities responsible for investigating these

> 7
cases.

The lack of progress in the prosecution of those responsible for the death of Maina
Sunuwar is a telling example of the obstacles encountered in the fight for the

7 Report of the United Nations High Commissioner for Human Rights on the human rights situation and the activities
of her office, including technical cooperation, in Nepal, A/HRC/13/73, 5 February 2010, available at: http:/ [ nepal.
ohchr.org/ en/ resources/ Documents/ English/ reports/ HC/ 2010_HRC_Report_E.pdf
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accountability of conflict-related violations. Four military officers are accused of having
illegally arrested, raped and tortured this 15-year-old girl to death on 17 February 2004.
Maina’s mother, with support from local NGO Advocacy Forum, has been constantly
fighting for a legitimate and impartial investigation, to determine the exact circumstances
of her daughter’s death and see the perpetrators properly prosecuted. This case has been
presented in detail in several recent AHRC annual reports.

They have faced frequent obstacles and opposition from army officers and the police who
first refused to file the case because it concerned the military. The attitude of the military
extended beyond a simple lack of cooperation, involving the obstruction of the inquiry
and denial of Maina’s initial arrest, the threatening of witnesses and the fabrication of
allegations about how she had been killed, among other ploys. On 8 September 2005,
following the recommendations of a Military Court of Inquiry, a Martial Court held
that three military personnel were guilty of not having observed the proper procedures
in a non-transparent trial which was challenged by Maina’s mother supported by human

rights NGOs.

Due to mounting national and international pressure — including the direct involvement
of the head of the OHCHR office in Kathmandu — on September 18, 2007 the Supreme
Court ordered the authorities to carry out the investigations within three months and
prosecute the offenders. A case was subsequently filed against four military officers, Major
Niranjan Basnet, Colonel Bobby Khatri, Captain Sunil Prasad Adhikari and Caprain
Amit Pun on January 31, 2008.

Nevertheless by that time, all of them had been promoted. In a statement on September
13, 2009 the District Court of Kavre ordered the Nepal Army Headquarters to
immediately proceed with the suspension of Major Basnet and to submit all the files
containing the statement of the people interviewed by the Military Court of Inquiry.
Major Basnet was eventually repatriated from Chad on 12 December 2009, giving rise to
hopes that he would be prosecuted, which would symbolically mark the end of the area
of impunity for human rights violators in Nepal.

However, at the time of writing at the end of 2009, no further progress has been made
in the prosecution of the perpetrators. Upon his arrival at the Tribhuvan International
Airport the military police arrested Major Niranjan Basnet, committing to his
presentation before the court the next day. This has not happened and Major Basnet,
though under house custody, has not been prosecuted yet. More worryingly, the Defense
Minister at that time Bidya Devi Bhandari publicly said that she would not allow the
prosecution of Major Basnet arguing that he had already been brought before a Military
Court, and that the constitution guarantees against double jeopardy.
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Similarly, the file held by the Military Court which contains evidence that military
officers tried to cover up this case, has not been presented before the court yet, raising
concerns that the army might interfere again with the judicial process to prevent their
personnel from be prosecuted by a civilian court.

Through this infamous case, it is possible to observe how impunity persists in Nepal.
State institutions have shown that they are unable to prosecute members of certain
organised groups and members of institutions. Thee police in this case considered that
filing a case against army personnel did not fall under its jurisdiction. Furthermore,
impunity prevails as the justice delivery institutions are unable to have the army respect
district court orders. The country counts a number of organised groups that at present
remain above and beyond the reach of the law and justice: the Nepal Army, the Maoists,
and the political parties. These are resisting any attempts to hold their members
accountable for their acts and are willing to resort to all means to ensure cases of human
rights violations by their personnel do not result in prosecutions or convictions. The
political turmoil in Nepal further strengthens divisions and the perception that attempts
to prosecute human rights violators committed by the various groups is a direct attack on
them which is being made by their adversaries.

The continuing impunity has seriously hampered the credibility of the state institutions
and fosters resentments that threaten the peace process. It also sends the message that
rights violations will go unpunished, which encourages further abuses.

3. Ongoing violations of civil and political rights
a. The worrying pattern of extra-judicial killings in the Terai.

While the security forces have been engaged in curbing crime and disruptive activities
in the Terai region of Nepal, this has been 