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INDONESIA
Democracy Incomplete: 
Ignored Homework in 15 Years of Reform
Introduction

Indonesians have witnessed 15 years of reforms, which began with the resignation of the country’s second President, General Soeharto, in 1998. Following the crumbling of the authoritarian regime, major changes in different aspects of the government took place. The Constitution was amended, the power of government was decentralised, relatively fair and democratic elections were held, new laws were enacted, outdated laws were repealed, and several new institutions were established. Comparing Indonesia today with what the country was like before, any claim that the country was more democratic under the administration of Soeharto would be difficult to defend.
The democracy Indonesians enjoy today, however, is an incomplete one. In his book, ‘Democracy and Democratisation’, Georg Sorensen introduced the terminology ‘restricted democracy’ which is relevant to the context of Indonesia. According to Sorensen, restricted democratic countries have ‘some democratic elements but also with limits on competition, participation and liberties’ and are frequently ‘characterised by the presence of elite groups whose members reserve the right to interfere in the democratic process in order to protect their interests.’ 
 

Referring to events in the country in 2013 – particularly those related to human rights – this report highlights aspects of democracy that have been missing and ignored in the 15 years of reform in Indonesia. The discussion will focus on three issues: need for further police reform, unreliability of the judiciary, and restricted liberties. This report does not intend to convey that Indonesia will be a fully democratic country when these three issues are addressed; it recognises that democracy is an ambitious goal requiring substantial reforms in various aspects of the governance. This report wishes to assure, instead, that without addressing the three aforementioned problems, it is perhaps premature for Indonesia to claim itself as a country upholding democracy. 

The issues of police reform and independence of judiciary are chosen to be specifically discussed in this report not because the Asian Human Rights Commission (AHRC) perceives the respective institutions as the only state organs responsible for human rights violations in Indonesia. In 2013 the AHRC also documented human rights violations perpetrated by other state organs. These include the Cebongan case in which military officers forcibly rushed into a correctional facility and shot dead four detainees
, the torture of inmates by prison guards at Abepura prison, Papua
, and the torture of Riko Yandra in West Sumatra
. However, this report will not elaborate these or other similar cases. It will instead discuss policing and judicial institutions, for the reason that the two state organs play significant roles in upholding democracy and human rights, as well as in enforcing law and providing justice for individuals whose rights have been violated. 
Partial Police Reforms

One of the significant measures that took place during the reform period was the separation of the police from the military, legally marked by the enactment of Presidential Instruction No. 2 Year 1999. The Instruction was later followed up by the enactment of a Presidential Decree No. 89 Year 2000, as well as two decrees of the People’s Consultative Assembly (MPR) reaffirming the need for the separation of the two institutions. In the same year such decrees were enacted, the 1945 Constitution was amended for the second time. Article 30 of the amended Constitution clearly distinguishes the duties of the police and the military: whereas the former is responsible for protecting, guarding, and serving the people, and for upholding the law, the latter’s responsibilities are ‘to defend, protect, and maintain the integrity and sovereignty of the state’. Three separate laws further regulating the duties and the roles of both institutions were enacted in the years after. Laws on Indonesian National Police and National Defence were enacted in 2002, whereas a law specifically regulating the Indonesian Military was enacted only in 2004.

The reform of the police, unfortunately, is only happening at the regulation level without affecting people in their daily lives. Despite the separation, for instance, the police have been criticised by human rights and policing watchdogs for their militaristic approach in performing their duties.
 Amongst other excesses, the police have been criticised for executing criminal suspects in unnecessary circumstances. Consider a case that took place in end December 2012, in Papua, where a pro-independence activist, Hubertus Mabel, was killed by police officers allegedly attached to the police anti-terrorism unit, the 88 Detachment.
 A report submitted by local activists to the AHRC reveals that Hubertus, who was unarmed, was forced to lie on the ground and had his legs shot by the police. The report also claims that Hubertus was stabbed in his chest. However, the spokesperson of Papua Regional Police claimed to the media that Hubertus had attempted to attack and wrest the firearm of the police officers and that ‘one of the special team members then shot him in the foot in order to immobilize him’.

Few months after the shooting of Hubertus, two brothers in Medan, suspects in a drugs crime case, were shot to death. The police argued that one of the brothers was attempting to attack the police officers with a knife while the other was attempting to escape. This contradicted the video of the arrest broadcasted by local media. The video showed no resistance by the brothers.
 In the same month, April 2013, the police in South Sumatra opened fire against peaceful protests in Musi Rawas which resulted in the death of four civilians.
 Following the incident, the spokesperson of South Sumatra Regional Police, Djarod Padakova, claimed that the shooting was conducted in accordance with police standard operational procedures.
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Along with similar cases that have taken place in the years of reform, these cases reflect the need for Indonesia to have a mechanism in which the use of firearms by the police in the name of law enforcement can be independently reviewed. At the moment, police are given the authority to make a unilateral claim that the lethal use of firearms by their officers is justifiable, without any possibility for anybody to challenge such claim effectively. Under the current law and regulation, police officers who have employed both lethal and non-lethal force are only obliged to report to their supervisor for internal evaluation. A criminal investigation is unlikely to take place as complaints from victims can only be submitted to the police. 

The absence of independent and effective mechanism to investigate and review the use of lethal force by the police in Indonesia is contrary to the UN Basic Principles on the Use of Force and Firearms by Law Enforcement Officials.
 It also violates the right to life, which, under international law, obligates the state to conduct effective investigation particularly in cases ‘where state officials have been responsible for the taking of life, or where it is alleged that they have colluded with others to bring about a death.’

Lack of an independent investigation and review mechanism is also relevant in the cases of torture perpetrated by police officers in Indonesia. Torture victims and their families have their access to justice hampered by the current arrangement where torture complaints against police officers – either criminal or administrative in nature – can only be investigated by other police officers. Such arrangement has proven to be ineffective in Indonesia where torture is widely practised, mainly by police officers against criminal suspects.

For example, in mid February 2013, seven Papuans in Depapre were reported to have been arrested and tortured by police officers in two separate incidents.
 Daniel Gobay, Arsel Kobak, and Eneko Pahabol were arrested by five police officers driving a silver painted car on 15 February 2013 at 9 a.m., whereas Yosafat Satto, Salim Yaru, Matam Klembiap, and Obed Bahabol were arrested an hour later on the same day. Reports from local activists, as well as information obtained by the AHRC from a phone conversation with one of the tortured Papuans, has revealed that the police stripped, beat, kicked, and electrocuted the victims while interrogating them. The police used torture to try and force them to divulge information regarding the whereabouts of Papuan pro-independence activists, Sebby Sambom and Terianus Satto. None of the tortured Papuans have any relationship with the activists. The police themselves later released five of the seven Papuans due to lack of evidence, yet continued detaining the rest. The charges imposed on the two Papuans, however, did not have anything to do with their involvement in a pro-independent movement as the police had initially falsely accused.  

A few months earlier, in November 2012, the AHRC documented the torture case concerning Frengky Uamang, who was kicked, beaten, and subjected to gun pointing by around 10 police officers in Mimika, Papua, also on the false allegation that he was involved with pro-independence group the Free Papua Movement (Operasi Papua Merdeka, OPM).
 In March 2013, two teenagers named Alpons Gobay and Menny Gobay were arrested and physically assaulted on the same accusation.
 Shortly after the teenagers’ arrest and torture, the spokesperson of the military wing of the pro-independence organisation Leo Yeimo made a public statement that none of their members have been arrested, indicating non-involvement of both Alpons and Menny Gobay in the organisation’s activity.

Cases of torture and arrests based on false allegations do not take place exclusively in Papua but also in other parts of Indonesia. Yet, the nature of criminal charges imposed on victims of fabricated charges and torture in other parts of Indonesia outside Papua tend to be less political or not political at all. Syamsul Arifin from Surabaya, for example, was beaten, strangled and suffocated by four officers from East Java Regional Police. They forced him to confess to the theft of a television.
 The theft case was examined by a panel of judges at Surabaya District Court. The judges ruled that Syamsul was not guilty and should be acquitted. The judgment was reaffirmed by the Supreme Court following an appeal request by the prosecutor. 

In mid 2013, public was shocked by the case of 72-year-old Ruben and his sons, who were stripped naked and subjected to repeated beatings by officers from Tana Toraja Sub-District Police. The police officers falsely accused them to be responsible for a murder.
 The false accusation later led to the courts punishing Ruben and one of his sons with the death sentence. It became public only in 2013 that the real perpetrators of the murder had earlier made a statement claiming that Ruben and his son were not involved in the crime.

In September 2013, based on the report submitted by the Jakarta-based human rights NGO, KontraS, the AHRC documented another torture case which was allegedly based on false accusation. In June 2013, over 10 officers from Jakarta Metropolitan police were reported to apply beatings and electric shocks with the aim of obtaining confessions from a young adult and five teenagers in a murder case.

These cases reveal the link between the use of torture and framing of individuals or fabrication of charges in Indonesia. This is not to say that torture in Indonesia only takes place when the police wish to obtain false confession. Jakarta Legal Aid Institute (LBH Jakarta) has released research revealing that around 80 percent of the detainees in Indonesia have been subjected to torture regardless of their guilt.
 The identification of a close link between torture and framing or fabrication of charges, however, may be helpful in understanding the root of the problem, which in turn may help in the process of establishing mechanisms to prevent torture. 

In 2010, the UN Special Rapporteur on Torture, Manfred Nowak, wrote a report entitled ‘Study on the phenomena of torture, cruel, inhuman or degrading treatment or punishment in the world, including an assessment of conditions of detention’. This particular paragraph of the report is relevant to the context of Indonesia:

‘The resort of torture becomes a tempting option for an individual police officer due to a fatal combination of various elements: 1) officers are under considerable pressure from their superiors, judges, prosecutors, politicians, the media and the general public to solve cases; 2) the lack of state of the art equipment or knowledge of modern investigation techniques (e.g. DNA evidence); and 3) the absence of safeguards, such as the de facto admissibility of evidence obtained under torture or non-representation by a lawyer during interrogation, make the extraction of a confession the most expeditious means of “solving” a case. Furthermore, in many countries I visited, perpetrators of torture were motivated by a profane mix of financial or professional self-interest. The advancement of one’s own job position and the promotion to a higher rank and salary is often dependent on the amount of cases solved.’
 

In an interview with the AHRC this year, a victim of torture and fabrication of charges Syamsul Arifin raised the allegation that his framing and torture were related to the assessment of performance and promotion of police officers in East Java.
 He has learned that the police have set a target of how many people they will arrest in a month and that those who fail to meet the target would be humiliated at police internal meetings. Syamsul believes that it has led to framings of innocent individuals like him. He was arrested around the time Untung S. Rajab, the then Chief of East Java Regional Police, was newly appointed to his post. The Chief himself was known for high number of arrests of alleged criminals in his jurisdiction. After only three months he was promoted to Chief of Jakarta Metropolitan Police.

Syamsul is not the first person who has raised the allegation of a link between promotion of police officers and fabrication of charges. Whereas, so far, there has been no way to prove the allegation to be true, it is also difficult to repudiate it, given the obscurity and non transparent police promotion mechanism. To national media Kompas, a member of National Police Commission, Hamidah Abdurrahman, has recently mentioned that there being ‘unhealthy competition’ amongst police officers in order to secure certain positions in the institution
.

Elements identified by the Special Rapporteur on Torture as reasons why police resorted to torture tell us that the abolition of torture does not only call for the enactment of laws or the establishment of an independent and effective complaint mechanism. Police reforms should also follow to the extent that the mechanism for promotion of police officers is clear, is not arbitrary, and is fair. Criminal investigation methods should also be modernised and training for police officers should be advanced. Similarly, in order to address the problem of extrajudicial execution and arbitrary use of firearms by police officers, measures needed to be taken beyond the creation of an independent and effective review mechanism. In accordance with the UN Basic Principles on the Use of Force and Firearms by Law Enforcement Officials, a broad range of means to handle resisting criminal suspects or demonstrations should be developed and the police officers should be equipped with various types of weapons and ammunition so resorting to lethal measures will be a last resort. 


Police reform should also imply reform of recruitment mechanisms and criteria for selecting new officers. With the possibilities of applicants to bribe in order to secure a seat in the Indonesian police academy, recruitment of new officers is known not to be based on proper screening procedures. Individuals who do not have appropriate moral, psychological, and physical qualities, therefore, are selected. And they remain in the policing institution because there is no periodic review after they are recruited to assess whether they have – or still have – the qualities needed. Coupled with the mentioned fact that Indonesia is lacking in independent mechanism to investigate criminal complaints against police officers, these factors may explain how in many instances police officers often perpetrate violence in circumstances unrelated to their duty of enforcing the law but merely to exhibit their power or ‘superiority’. 

Towards the end of 2013, for instance, national media reported the shooting of a security guard by a police officer in Cengkareng.
 It was reported that the security guard was shot dead as he refused the officer’s orders to do some push-ups and give salute. The AHRC notes that similar cases took place in 2013 in which police officers perpetrated violence against individuals in circumstances not related to their duty to enforce the law. In Papua alone, there were at least four incidents in 2013 where police officers beat up and shot individuals for petty reasons. These include the shooting of a Papuan suffering from mental illness in Paniai
 and the beatings of a Bintang Papua journalist merely for petty misunderstandings.

Unreliability of the Judiciary

The reforms that took place following the fall of Soeharto extended to the judicial institutions. A Constitutional Court mandated to review the constitutionality of laws promulgated by the executive and the parliament was established in 2003. In order to guarantee the independence of the judiciary, the power to administer remuneration of judges was shifted from the executive under the Department of Judiciary to the Supreme Court in 2004. In the same year, the President’s authority to appoint judges was also scrapped.

In his report to the General Assembly, the UN Special Rapporteur on the independence of judges and lawyers, Leandro Despouy, listed the ‘parameters to effectively guarantee the independence of judges’.
 The parameters include the independence of the judicial function from other branches, guarantee of judicial independence at the constitutional level, and the independence of judicial budget – all of which are legally guaranteed in ‘reformed’ Indonesia. Despite ticking all the boxes in the list, the judiciary in the country is yet to become as independent as it is supposed to be. The judgements concluded are often heavily influenced by other state institutions or by illegal practices, such as corruption and bribery.

In the end of January 2013, Muaro Sijunjung District Court delivered its judgment on the case of torture to death of two minors which took place two years earlier, in 2011. In the judgment delivered on 29 January 2013, the court sentenced four police officers to punishment of between 18 months to three years of imprisonment.
 The court found that the four officers were responsible for physical assault prohibited under Article 351 (1) of the Penal Code. A few months following the judgement in the Sijunjung case, Tangerang District Court concluded its examination in the case of Yusli who was tortured and shot to death in December 2011.
 A panel of judges at Tangerang District Court found two police officers responsible for physically assaulting Yusli, and another officer was responsible for shooting him to death. The first two police officers were sentenced to two years of imprisonment, whereas the shooter was sentenced to five years of imprisonment.

Due to the absence of an independent investigation mechanism for cases of torture perpetrated by the police, torture cases in Indonesia are hardly ever brought before the court. Given this, one may argue that the conviction and punishment of police officers in Sijunjung and Yusli cases are remarkable. The devilry, however, lies in the details. Although the court found the four officers in the Sijunjung case responsible for committing physical assault against Faisal and Budri, it upheld that the death of the two minors was not attributable to the officers. Instead, the judges who examined the case accepted the officers’ claim that the minors have hung themselves, ignoring the findings of an investigation conducted by the National Human Rights Commission (Komnas HAM) and LBH Padang, which concluded that the death was unlikely to be a case of suicide. The same denial of truth that existed in the legal proceedings and judgement in the torture case of Erik Alamsyah, concluded last year, was rerun in the Sijunjung case. 

Similarly, the judges of Tangerang District Court who examined Yusli’s case accepted the police claim that Yusli was accidentally shot dead as he was attempting to wrestle a gun. The acceptance was conducted without any deep examination and based merely on the accused police officers’ statement. The court accepted the police officers’ claim without taking into consideration the testimony from a legal expert or other relevant facts pointing out that the shooting was actually deliberate. 

In May 2013, Banten High Court reduced the punishment imposed by Tangerang District Court on the three police officers.
 The two officers who were ‘only’ responsible for assaulting Yusli had their sentence reduced to one year imprisonment whereas the other officer held responsible for shooting Yusli had his sentence reduced to three years of imprisonment. The high court judges justified the reduction by reasoning that the perpetrators in this case were merely ‘performing state’s duty’. 

What has happened between the police and the judges in the cases of Sijunjung and Yusli is unknown to public. However, the judgments of the courts which were unreasonably in favour of the accused police officers, along with the judges’ reluctance to conduct in-depth examination on the cases, raise the suspicion that there might be interference during the legal proceeding. After all, interference in ongoing legal proceeding is nothing uncommon in Indonesia, even post ‘legal reform’. As reported by The Age, the US diplomatic cables leaked by the Wikileaks in 2011 indicated that the Indonesian President Susilo Bambang Yudhoyono ‘has personally intervened to influence prosecutors and judges to protect corrupt political figures and pressure his adversaries’
. President Yudhoyono was reported, for instance, to have instructed the then Attorney General not to pursue a corruption case involving a well-known politician and the late husband of former President Megawati.

More recently, the Chief Justice of the Constitutional Court, Akil Mochtar, was arrested in early October 2013 over allegations of taking bribes related to several local election disputes.
 The Corruption Eradication Commission (Komisi Pemberantasan Korupsi, KPK) is presently continuing to investigate the extent of corruption and bribery in the Constitutional Court. The KPK has also been investigating a bribery case involving two personnel at the Supreme Court who have allegedly received IDR 150 million (approximately US$ 12,800) from an advocate of a well known law firm in Jakarta. One of the Supreme Court staff claimed that a judge was also involved in the case and even asked for extra money
. 

The Commission has earlier named suspect judges from different courts which include two ad hoc judges responsible for examining corruption cases in anti-corruption courts. Last year, the Commission arrested Kartini Marpaung, an ad hoc judge of Semarang court, who accepted bribe in examining a corruption case involving the Grobogan legislative council speaker, M. Yaeni. She was arrested by the KPK in August 2012 along with another ad hoc judge of Pontianak anti-corruption court
. Kartini was sentenced to eight years of imprisonment in April 2013
. Only few months later in September 2013, her fellow ad hoc ‘anti-corruption’ judge, Asmadinata, was also arrested by the KPK
. Both Kartini and Asmadinata were reported to have acquitted the accused in several corruption cases
.

In a positive view, the arrests of corrupt judges including those sitting at high level courts indicate attempts to eradicate corruption in the country. However, at the same time, the fact that legal judgment could be purchased raises doubt on how reliable the Indonesian judiciary is in providing justice. On paper, indeed the judiciary is separated from other government branches. Yet, in practice, its independence is corroded by power and money.

There are indeed examples in which the legal efforts of common people with no power or money could lead to the punishment of state officials engaging in human rights abuses, as in the cases of Yusli and Sijunjung. However, the ‘justice’ delivered in these cases was conditional. The conviction and punishment in these two cases could only take place since there were enormous and intractable efforts from the families of the victims to demand justice, as well as strong pressure and strict scrutiny from the public. This surely indicates Indonesian’s dynamic civil society and reflects the fact that the public still have bargaining power over its rulers. However, the task of an independent judiciary to deliver justice should not depend on such externalities. 
Some Liberties for Some

Dispersal of peaceful protests took place in various parts of Indonesia in 2013. In end January this year, a peaceful protest attended by activists from different organisations, including WALHI South Sumatra and Sriwijaya Farmers Union of Banyuasin Regency, was violently dispersed by officers from South Sumatra Regional Police.
 A report received by the AHRC claimed that at least eleven activists and farmers attending the protests were injured. One of them was Anwar Sadat, the Executive Director of WALHI, who was beaten with fists and truncheons. As a result, his head suffered injury and bleeding. Along with other 25 protesters, Anwar Sadat was arrested by the police. Fourteen of them were released on the next day, whereas some others were charged. Anwar Sadat and his colleague in WALHI, Dedek Chaniago, were convicted for incitement and sentenced to 7 months imprisonment by the district court. At the appeal level, the South Sumatra High Court reaffirmed the conviction but reduced the punishment to 5 months of imprisonment.

Forced dispersal of peaceful protests and arrest of participating protesters also took place in Papua. The police, for instance, dispersed protests conducted simultaneously in several parts of Papua, ironically in commemoration of the International Day of Democracy in September.
 Seventy one people were arrested following the dispersal and were released after being detained for few hours. Protests conducted by student activists in Jayapura in November this year also resulted in the arrest of several student activists and the charge of five of them. According to a report by a local activist forwarded to the AHRC, the five student activists were charged with ‘offensive treatment’ under Article 335 of the Indonesian Penal Code.

Earlier, in a peaceful protest on 1 May 2013 in Sorong commemorating Indonesia’s occupation on West Papua, the Indonesian security forces shot two Papuan protesters to death and injured three others.
 A parallel protest in Biak was reported to be forcibly dispersed. Papuan Behind Bars reported six activists involved in the protest were arrested and imprisoned for raising the Morning Star flag, the Papuans’ pro-independence symbol. In Timika, at least five protesters were arrested and imprisoned for a similar reason whereas an unknown number of activists were arrested in Jayapura
.

Responding to such crackdown on mass demonstrations in Papua, the UN Human Rights High Commissioner Navi Pillay stated that ‘these latest incidents are unfortunate examples of the ongoing suppression of freedom of expression and excessive use of force in Papua.’
 She further called for the Indonesian government to allow peaceful protest and international journalists into Papua, to hold accountable the individuals involved in the abuses, and to facilitate visits by the UN Human Rights Council Special Procedures. During the session of review of the implementation of the International Covenant on Civil and Political Rights (ICCPR) by the UN Human Rights Committee, a member of the Indonesian government delegation affirmed the restriction on freedom of expression in Papua and insisted that such restriction is necessary to maintain state sovereignty and territorial integrity of Indonesia.
  

Forced dispersal of peaceful and lawful activities in Indonesia is performed not only by police or military officers but also non-state actors such as youth and religious organisations. In Bekasi, a national labour strike and protest in the end of October and early November was violently dispersed by members of Youth Pancasila (Pemuda Pancasila, PP), a paramilitary organisation involved in the purge of ‘communists’ in Indonesia in 1965-1966. In an interview with the AHRC, the President of the Confederation of Indonesian Workers’ Union (Konfederasi Serikat Pekerja Indonesia, KSPI), Said Iqbal, has said that there were 28 workers who were slashed and attacked and three of them were critically injured.
 There were reports that the police allowed the attack to take place by failing to take measures against the members of Youth Pancasila who were carrying axes, machetes, and big wooden sticks on the day of the attack.

A few days prior to the violent dispersal of labour protest in Bekasi, a meeting held in Yogyakarta by victims of the ‘communists’ purge in the 1960s was also disbanded by the Indonesian Anti-Communist Front (FAKI).
 Four people were reported injured during the dispersal. Even though the leader of the front has claimed responsibility for the dispersal, the AHRC is not aware of legal action against any members or leaders of the front. The AHRC was informed that in this case the police and state officials had prior knowledge that the attack would take place. 

As in previous years, attacks by non-state actors have been conducted against members of religious minorities with the support or at least passive assent of state officials in 2013. Intimidation against the congregation of Batak Protestant Church Filadelfia (HKBP Filadelfia) in Bekasi continued in 2013 with the leader of the church named as a criminal suspect in March.
 The leader, Reverend Palti Panjaitan, was charged with physical assault and offensive treatment under Articles 352 and 335 (1) of the Penal Code after he defended himself from an attack by villagers of Jejalen Jaya opposing the presence of his church in their area. The criminal complaint against Rev. Panjaitan was lodged by Abdul Aziz, a villager of Jejalen Jaya who had earlier publicly threatened to kill the Reverend. The prosecutor handling the case has refused to hold a prosecution against the church leader due to lack of evidence. However, the police have insisted continuation of the proceeding by using the legal mechanism for minor offences which does not require the involvement of prosecutors. The court has dismissed the case, but the police have not issued a warrant terminating the investigation against Rev. Palti, leaving him in uncertainty.


Collaboration between non-state actors and state officials in hindering the enjoyment of rights and liberties of religious minorities in Indonesia is not only evidenced by intimidation, discrimination, and prosecution against the congregation of HKBP Filadelfia. In another incident in Bekasi, local authorities and two intolerant groups, the Islam Defenders Front (Front Pembela Islam, FPI) and the Islamic People’s Forum (Forum Umat Islam, FUI), collaborated in demolishing Batak Protestant Church Setu (HKBP Setu).
 The local authorities cited lack of construction permit as the reason why the church was demolished. Such a claim, however, is not in accordance with the relevant regulation which only calls for the postponement of construction process until the permit is granted. The collaboration between authorities in Bekasi and intolerant groups was also apparent in the closure of an Ahmadi mosque in April 2013.
 In justifying their action, the authorities referred to discriminatory regulations prohibiting religious activities by the Ahmadi, including the 2008 Decree jointly issued by the Minister of Religious Affairs, Attorney General, and the Minister of Interior, the Regulation of the Governor of West Java No. 12 Year 2011 and the Regulation of the Mayor of Bekasi No. 40 Year 2011.
A similar pattern prevailed in Cianjur, West Java, where three Ahmadi mosques were closed down by hundreds of members of FPI in April 2013.
 Police and military officers as well as several government officials were seen amongst the crowd during the closure of the mosques. Instead of taking measures to protect the Ahmadi and prevent the antagonist actions, the authorities present tend to provide support for the intolerant groups. The Head of Public Relations of Campaka Sub-District Police, Dedi Supriyadi, was even reported to put a sign in front of one of the mosques indicating closure of the mosque.

Apart from the Christian and Ahmadi communities, the Shias in Indonesia have been subjected to religious based discrimination, attack, and intimidation. Last year, the leader of Shias in Sampang, Tajul Muluk, was punished for blasphemy. The community’s residential area was violently attacked, resulting in the death of one person, injury of seven others, and the destruction of 40 houses. Following the attack, members of the Shia community in Sampang were forcibly relocated to a sports hall transformed into a refugee shelter. They were later relocated to flats in Sidoarjo
 until November 2013 when local authorities, police, and the military moved them to an Islamic boarding school in Surabaya, East Java. Local human rights organisation KontraS believes that the action was aimed at converting the Shias into Sunni Muslims.

Infringement to liberties in Indonesia does not only take crude forms such as dispersal of peaceful demonstration, arrest and prosecution of protesters, or attacks and discrimination against religious minorities. It also occurs in more subtle forms, disguised by language of law and technology. In 2013, the House of Representatives (DPR) and the government enacted a law concerning mass organisation, some articles of which provide space for authorities to arbitrarily suspend activities of NGOs.
 The law burdens NGOs with vague obligations, such as ‘preserving the unity and integrity of Indonesia’ and ‘preserving religious, cultural, moral, ethics and decency values’ while, at the same time, imposing vague prohibitions on the organisations, including ‘committing blasphemy against religions in Indonesia’ and ‘conducting separatism activities which threaten the integrity of Indonesia’. The failure of NGOs to comply with these arbitrary and vague provisions can lead to suspension of their activities up to six months, and can eventually lead to the disbanding of the organisations. 

As the discussion to enact the mass organisation law was taking place in Parliament, independent experts of the United Nations expressed their concern.
 The UN Special Rapporteur on freedom of religion or belief, Heiner Bielefeldt, highlighted that the requirement for the NGOs to uphold the belief ‘in the One and Only God’ as well as the provision obliging the NGOs to maintain religious values ‘can violate freedom of religion or belief’. The UN Special Rapporteur on the rights to freedom of peaceful assembly and association, Maina Kiai, has emphasised that ‘associations should be free to determine their statutes, structures and activities and to make decisions without state interference’.

Threats to liberties in Indonesia have made it to the cyberspace accessed by individuals inside the country. Early in 2013, a teacher in Makassar was arrested and detained by the police for his ‘offensive comments’ on Facebook concerning the Regent of Pangkep.
 The teacher, Budiman, was charged with articles under the controversial Electronic Information and Transaction Law (ITE law) enacted in 2008. Budiman’s case extends the long list of individuals who have been victim to the arbitrariness and vagueness of the ITE law. The list includes Prita Mulyasari, a housewife who complained on a mailing list about poor treatment she received in a private hospital, and Alexander Aan, an atheist in West Sumatra who posted a comic and note on Facebook deemed to be ‘offensive’ to Prophet Muhammad.

Liberties in cyberspace in Indonesia are limited not only in the sense that one cannot express one’s ideas freely but also that one cannot access all information. Internet censorship is performed both by the state and by private entities in the country, with minimum public scrutiny and lack of transparency. In mid 2013, the Secretary General of Ourvoice, an NGO promoting the rights of the Lesbian, Gay, Bisexual, and Transgender (LGBT communities) learned that his organisation’s website was blocked by several internet service providers.
 The Secretary General, Hartoyo, filed a complaint to one of the providers and learned that the blocking was conducted upon the request of the Ministry of Communication and Technology. Previously, the website of the International Gay and Lesbian Human Rights Commission was also reported to be among the list of ‘blacklisted websites’, and thus could not be accessed in Indonesia
.

From Hartoyo, the AHRC has learned the existence of DNS Nawala Project by a private entity, Nawala Nusantara Foundation, which provides service to filter ‘negative contents which are not in accordance with Indonesian norms of decency and cultures, such as those on porn or gambling’
. Whether the foundation is related to the government or on what legal basis it has authority to conduct internet censorship at such a public scale are facts the AHRC is not aware of due to lack of clear regulation and transparency. The AHRC however endorses the view of the UN Special Rapporteur on the promotion and protection of the right to freedom of opinion and expression, Frank La Rue, who has stated that ‘intermediaries, as private entities, are not best placed to make the determination of whether a particular content is illegal, which requires careful balancing of competing interests and consideration of defences’.
 
Conclusion

Although this report specifically refers to cases which have taken place in 2013, the three main problems highlighted have existed in Indonesia for years without significant attempts from the government to address them. There have been new cases with new victims and perpetrators, but the underlying issues are the same.

In October 2013, General Sutarman was appointed as the Chief of the Indonesian Police, replacing General Timur Pradopo. Among his 12 prioritised programmes, Sutarman promised to strengthen the integrity of members of the Indonesian National Police as well as enhance the police professionalism through education in security and order preservation, law enforcement, and public service. This general promise could be useful in reforming the police as long as its interpretation and implementation are advanced. It is nothing new for the police officers to be given education in the issues of security and order preservation, law enforcement, and public service. The existing education has failed to decrease unnecessary and excessive police violence. Maintaining it will not bring much good to the institution. Police education therefore should be modernised. It should include lessons on how to obtain information and conduct criminal investigations without resorting to torture and how to use non-lethal incapacitating measures against individuals posing imminent threat. 
The prioritised programmes of General Sutarman also focus much on eliminating corruption, collusion, and nepotism (Korupsi, Kolusi, Nepotisme, KKN) within the police. He promised, for instance, to develop a ‘KKN-free’ recruitment and promotion mechanism as well as to strengthen effective monitoring mechanism to ensure KKN-free police service. Whereas KKN is indeed an important matter to be addressed in the institution, the General should realise that there are other problems involved in the recruitment and promotion mechanism. As measures are taken to ensure that the recruitment of officers is free from KKN, proper screening tests for police candidates should be developed. Similarly, while KKN is being eradicated, reasonable and fair indicators for promotion of police officers should also be established. Effective monitoring mechanism is also needed not only to eradicate KKN within the police but also for oversight and to receive complaints against other illegal practices by officers, such as torture and extrajudicial killings.

The AHRC welcomes another promise made by General Sutarman: to ensure the neutrality of the police during the upcoming election in 2014. We are expecting such neutrality will extend to other areas, including those concerning the protection of minorities. Examples in this report are evidence to how the police and the government take the side of intolerant groups and support discrimination against minorities. Indonesian Minister of Interior Gamawan Fauzi has even mentioned publicly that the government should work together with the FPI, the country’s most notorious intolerant group. The Minister also called the group ‘an asset to the nation’
.

As indicated above, in supporting intolerant groups and the discrimination of minorities, state officials often refer to laws and regulations which are in themselves biased. Revising discriminatory laws and regulations in accordance with international human rights principles will therefore also be useful in changing the biased attitudes of the police and government officials.

Apart from discriminatory regulations, those which contain provisions that are vague and unnecessarily restrict freedom of expression should be revised in accordance with international human rights law. Two laws that have been mentioned in this report are those on ITE and Mass Organisation. In restricting liberties – both in real life and cyberspace – the Indonesian government typically argues that freedom of expression is not an absolute right, and thus may be subjected to limitation. Indeed, Article 19 (3) of the ICCPR indicates that freedom of expression ‘may therefore be subject to certain restrictions’. What the Indonesian government has conveniently failed to mention and understand is that there are a set of rules on restriction to freedom of expression it needs to comply with. Peaceful protests, for example, as political as they may be, should not be violently dispersed – or dispersed at all – if they do not pose any threat to national security or public order, health, or morals. Individuals expressing their view should also not be arrested and punished as long as they are not conducting propaganda for war or inciting others to commit discrimination, hostility, or violence
.

One of the basic tests in assessing whether a country is a democracy is by measuring how free the individuals living there are in expressing their ideas. The inseparable link between freedom of expression and democracy has been repeatedly emphasised, amongst other, by international human rights bodies. In its Resolution 12/16, the UN Human Rights Council highlights that ‘the exercise of the right to freedom of opinion and expression is one of the essential foundations of a democratic society.’
 Similar principle is upheld by the European Court of Human Rights in its judgements on cases related to freedom of expression
. Such freedom is described by the Inter-American Court of Human Rights as ‘the cornerstone of a democratic society’
.
Judicial independence is also one of the elements of democratic government, as mentioned in the Universal Declaration on Democracy, adopted by the Inter-Parliamentary Council in 1997. Paragraph 17 of the Declaration stipulates that ‘judicial institutions and independent, impartial and effective oversight mechanism are the guarantors for the rule of law on which democracy is founded’. For this reason, the Indonesian government needs to take serious measures to ensure its judicial independence. The measures taken should not be formalistic, but meaningful ones. The independence of judiciary should not be understood narrowly, i.e. that the courts are simply separated from the executive or legislative. Instead, it should be interpreted as the state in which the judges can deliver justice without the interference of powerful individuals or money. Consistent law enforcement against corrupt judges is a perfect way to start. Monitoring of judges’ misconduct should be strengthened. Certainly, in doing so, the judges’ independence should not be compromised.

Selly Satria Aprianto or Kiki, one of the brothers shot dead by police in Medan. (Courtesy: LBH Medan)





Brother of Faisal and Budri, two minors who were tortured to death in Sijunjung Police Station. (Courtesy: Monicha Lelly Awang / AHRC.)





Rev. Palti Panjaitan was named suspect in 2013 for blocking attack directed to him. (Courtesy: Answer Styannes / AHRC.)





Ahmadis praying in front of their mosque in Cianjur that was closed down jointly by local authorities & intolerant groups. (Courtesy: Firmansyah / JAI.)
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