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F: Any campaign against torture where the legal
system is not properly developed has to be accompanied
by other campaigns to improve investigations of rights. If
you only campaign on torture naturally people will raise
questions about this. So we have to campaign on reforms to
criminal investigation and prosecution. It's no good to answer
people by argument. You have to say that torture should be
prohibited and criminal investigation should be improved.
Police officers must be trained. If law enforcement people know
only how to use their hands and feet then society is in danger
and people will ask this question. If you only argue that people
shouldn’t torture criminals, naturally this question will be
raised. But if you argue that the criminal justice system
shouldn’t be run by thugs in uniform, people will understand
this, because they themselves didn't implement this situation.

It seems that torture is being committed by higher and
more professional people, and victims feel like they have
absaolutely no way of getting to the people who have committed
these crimes?

F: We need to work te introduce the principle of equality,
through education, through culture—which is also an Islamic
principle—that what I love for myself I love for others. And as
a part of the campaign, we should work for abolition of all
forms of capital punishment, because toleration of this kind
of punishment is part of the problem.

P: One of the best reports by Amnesty International is
its 2000 “Transforming Words Into Action” report on torture
in India. It again draws us back to causes for torture and the
legal system. India used to boast that its legal system was
equal to any in the world. But when it comes to the criminal
legal system this is not so. And this report for the first time
raised question\g. about the system: it recognised that here
even the idea 6}‘ equal justice for every persom is absent.
So it is not the fault of the officer committing the violation, it
is a problem of the system, because even the idea that
everybody should be brought in for a crime is absent. The
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officer is not to be blamed, because he is merely carrying out
what he has been indoctrinated to do. That is why he may go
Lo a certain point and then stop: because that is what he has
been trained to do. So for the criminal investigation system
to develop you need to develop the concept of justice. Not
just on paper, but as an agreement in society, by interaction.
And what that means is that everyone will be accountable.
The question of criminal investigation is one of power, not of
efficiency.

F: Hong Kong in the 1950s was one of the most illegal
places in Asia. But they realised that without development of
a legal system, economic development would only reach a
certain limited point. They set up a commission into
corruption, the ICAC, and its first target was the police. Within
three years the police held a strike, as they felt they were all
under attack. A compromise was reached, and the commission
said that it wouldn't go into issues before a certain number
of years back. But they said, “From now on this is the law
and you work within it and enforce it.” Since then the ICAC's
main target has been private business. And the ICAC is the
most sophisticated piece of law enforcement machinery in
Hong Kong. People know there is a possibility that they will
be prosecuted by the ICAC if they breach the law. Unless you
have that sort of sanction, people won’t go and complain.

F: Turning to the next point for discussion, “What do
you understand by the statement that torture falls within
Jus Cogens?'

F: Under international law there are three types of
obligation that arise on the basis of their source.

One is contract law. That is by agreement. Whether you
have an obligation or not depends on an agreement.

The second isgustomary law. In this case there is no direct
agreement, but by common practice over a long period something
can be considered an offence.
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Third, Jus Cogens belongs to a very small category of
crimes considered so serious that whether there has been
custom or no custom these crimes are among the highest and
most offensive. There is no limit to jurisdiction under Jus
Cogens. In the Pinochet case it was argued that there was no
custornary law that allowed his trial internationally, but the
court held that it would proceed under Jus Cogens. It is not the
state that identifies this crime. Its jurisdiction is derived
Jrom international law, as a crime against humanity.
Compensation is not an adeqguate redress for this kind of crime.
So in this case we are dealing with a very rare and serious
kind of crime.

The next point for discussion is “What are the basic
principles of the Pinochet case?”

F: The argument by his lawyers was that the English courts
had no jurisdiction over crimes committed by Pinochet during
the period he was head of state in Chile. The higher court held
that acts such as torture were not actions that could be
considered acts of state by the head, therefore he could be
prosecuted. So the first principle they established was that
torture cannot constitute an act of state. Nobody can claim the
right to forture, not even the head of state. They brought in the
principle of Jus Cogens and crimes against humanity and said
that the government could not use any argument against them.
Regarding jurisdiction, they also held that this type of
crime can be tried anywhere. Local jurisdictions do not apply.
They made only one exception, for the sake of statecrqft: an
existing head of government cannot be tried under this law.
Once out of government, however, the person can be challenged
legally for acts committed while in governiment.

F: If a state cannot claim torture or genocide as a rightful
act of state, wha{.t action can the international community
take against the state as a whole if this occurs on a large and
widespread scale?
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The International Criminal Court is now becoming a
reality. The statutes have been passed and they need a certain
number of signatories to bring it to be. It will incorporate
crimes against humanity at the state level. Also for us we can
use internet campaigns to apply pressure internationally and
have people lobby on them everywhere. A few years ago Sri
Lankan courts took a very light view of all these issues, but
now due to outside pressure they are looking at them more
seriously.

F:The next issue to address is, “What do you understand
by rape as torture?”

For years women's groups have campaigned on rape,
but legally it has been addressed just as a regular crime. By
treating rape as torture you are putting it under the same
standards as the most serious crimes. It means then that
victims of rape may be able to bring their cases before
international criminal proceedings. The issue of rape remains
very difficult because of the narrow and prejudiced views of
judges. Particularly in cases involving prostitutes, it is
presumed that the victim consented.

P: Many victims of rape in Bangladesh can be tortured
and raped again after the event, because they must remain
in police custody for one or two days for medical check ups
and other procedures. There they are exposed to police threats,
particularly prostitutes, who may not be released from custody
at all.

P: In every way women in our societies are victimised.
After a crime they are victimised by their families and others
around them. There is no escape for them. That is the worst
Jorm of torture, that someone so vuinerable can be marginalised
economically and socially. This is because sexuality is used
as a tool by the s{ate. In India, from caste issues to communal
issues to developmental issues, rape has always been used
as a tool. In a case in Ragjasthan where a woman activist
protested against a child marriage that was taking place the
upper caste Hindus raped and beat her. And now she has been

)
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totally isolated. In another example, after the 1992 communal
riots in Bombay so many Muslim girls were raped simply out
of communal vengeance. Family planning policies are a further
example. They are being carried out by the state without
consultation with the women involved. There was a huge
experiment carried out in Barodha, where women were injected
with drugs that caused many of themn to lose their fertility or
suffer menstrual problems, without their permission or
understanding.

Economic and political power are enjoyed by one gender,
which uses that power to define and construct a notion of
sexuality that keeps it in control. The result in law enforcement
is that the police always give the excuse in cases of rape that
“she consented to it”, even when cases involve children too
young to have the sexual maturity to consent. The police also
argue that they can only deal with keeping law and order and
have too little timme to investigate crimes. It can take two to
three years for charges to even reach the courts. And then
although the proceedings are in camera they are frightening
for the woman or child victim, because of the attitude of the
judges and lawyers. Woman lawyers themselves are ridiculed
and asked how they can talk about sex in the courtroom.
Finally, the accused is the one who can come back to society
and live a normal life.

F: This is an area we should look into. In several countries
now proceedings are not only in camera, but there are
completely new proceedings for cross-examination of children,
by remote video. What {s happening in our courts is brutal. It is
not cross-examination. It is crucifixion. This is not only a question
of justice. It is a question of an enlightenment process that
society has to go through. The law is only part of the solution.
The law of an ‘.lganenlightened society is an unenlightened
law.
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Our campaigns must find ways to strengthen the bottom
to speak for themselves. Our role is to create the
undercurrent for human rights. The Dalit movement has
got things from the top by being strong at the bottom. In the
event of a rape case, how do we support the victim? How do
we help? NGOs and civil society organisations must come to
a new way of intervention. How do we start a campaign and
keep it going? What is proper campaigning? It is one thing to
say we use posters and media, but how are these things used
to get what we want? Corporate agencies spend a lot of time
on their advertising to reach their objectives. We also should
spend a lot of time on how to get these things across. This is
also our work. And we must stand by principles while doing
that. For example, we argue that caste must be abolished.
That doesni't mean that it's going to happen tomorrow. But if
we setile for half way, then we are going to get even less than
that. On certain things there should be no compromise.

O’ Brave girl Arise!
Music & lyrics: F. Arogyamary Tamil Nadu
India.

O’ Brave Girl Arise

Walk bravely

With the thirst of liberation
Fight relentlessly

1.Freedom is there for the Country not in our
house

Give a call for truth, fight for your right

i,
2. The people who are against the

Girl babies are like dead bodies

Ladies come forward to

Annihilate these dead bodies
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3. O’ domesticated girls
Come to the path of liberation
Without minding for the time or situation
Get into the battlefield and fight

4. The fellow who rapes is a donkey
He has no scruples
There are no two opinions about him
But kill him should be your duty as a women

5. The judgment without justice
Should be buried in the soil
The society without morals
Destroy it in public

Articles 2(3) & (4) of the ICCPR

F: Now we will discuss Article 2(3) & {4) of the ICCPR.
Article 2 of the International Convention on Civil and Political
Rights. .

Each State Party to the present Covenant undertakes:

{a) To ensure that any person whose rights or freedoms
as herein recognized are viclated shall have an effective
remedy, notwithstanding that the violation has been
comrnitted by persons acting in an official capacity;

{b) To ensure that any person claiming such a remedy
shall have his right thereto determined by competent judicial,
administrative or legislative authorities, or by any other
competent authority provided for by the legal system of the
State, and to de?%%lop the possibilities of judicial remedy;

{c) To ensure that the competent authorities shall enforce
such remedies when granted.
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According to the above, if there is a violation of a right
then there must be an effective remedy. Thus

1) there must be a remedy

2) it must be an effective remedy.

There is a lot of jurisprudence going around this article at
present. The first part is that in the event of a violation there
must be not merely a remedy, but it must be an effective remedy.
And the next part explains the remedies: legal, judicial and
administrative. Let us examine the available remedies for
torture in each of our countries, and secondly, how effective
these are.

P: Nepal has ratified the ICCPR and under Section 9(2) of
the treaty of 1990 it allows that any section of an international
act is as equally applicable as the municipal law. Article 14 of
the Constitution of Nepal also guarantees that each and every
person should not be tortured. The
1996 Torture Compensation Act
provides that anybody tortured in
detention should be compensated.
But there is little effectiveness in its
application, because ordinary
courts do not have jurisdiction to
punish the perpetrators. They can
only recommend to the concerned
department to take action. Also the
B, = . Human Rights Commission Act has
Sudeep Gautam opened one route to compensation

for torture or illegal detention, but
again the Human Rights Commission cannot directly
compensate the victim and can only recommend to the
concerned department or ministry to lake action against the
alleged perpetrafors. Since the promulgation of this Act we
have had very few torture cases where compensation has been
awarded. Some cases have been lying before the courts for
two or three years. In some cases the courts have found thata
medical examination of the victim was not done in time and so
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no case has been made. This is a difficulty, because how can
victims under the custody of the police make a medical
examination that will incriminate the perpetrators who are
holding them in custody? Also, compensation atvarded has been
very low.

F:In 1991 the Sri Lankan government signed the ICCPR,
and the CAT in 1994. In December 1994 Act No. 22 was

. introduced to implement the CAT domestically. Under this

Act the fines are only from 10,000 to 50,000 rupees. The jail
terms are a minimum of seven years and a maximum of ten
years. This Act can only be applied through the High Court,
and the only authority to file a case lies exclusively with the
Attorney General's Department. Yet this Department has so
many things to do, and they don’t have time to file cases
under this Act. The Human Rights Commission Act was
introduced in 1996. At first nobody trusted the Human Rights
Commission, because it was appointed by the government
and only dealt with things as the government wanted. Now it
has changed and is extending some sort of influence.

P: There are six fundamental rights guaranteed under
Part III of the Constitution of India, from Article 12 to Article
35. The second, the right to
freedom, is mentioned from
Article 19 to Article 22. In
Article 20(3), though there is no
direct mention of torture,
inference can be drawn from
this subsection: “No person
accused of any offence shall be
compelled to be a witness
against himse;‘fi” Torture is
ruled out because the
authoerities cannot compel
someone to be a witness against
themselves. The  sixth
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fundamental right is the right to constitutional remedies. That
means if anyone of the prior five rights are violated then the
aggrieved party has the right to approach any one of the High
Courts or the Supreme Court. That is Article 32 to Article 35.
Article 32(1) says that if any one of these fundamental rights
is violated the right to go to court for a remedy is itsell a
fundamental right. So remedies are clearly mentioned. In 1993
an act was passed by parliament to establish the National
Human Rights Commission. The Commission has frequently
intervened and ordered the government to compensate
aggrieved parties. If a state government or the national
government is ordered to carry out a remedy by the
Commission it cannot be refused. If it has a genuine problem
with compliance it has to submit a report to that effect,
explaining why it is not able to implement the instructions.
As far as implementation is concerned, sometimes NGOs
working on issues try to prepare reports and send them to
the Commission. Sometimes Amnesty International and other
international organisations take the issues up, which
facilitates the means to a remedy.

P: Due to corruption among police and administrative
sectors, people in Bangladesh are not getting justice. The
instance of torture is high, especially by the police. The
government of the country is not
taking any initiatives to amend the
situation. Under Section 54 of the
Penal Code, police may make
arrests without warrants. This
sectionl is frequently used as a
money-making device by police,
who arrest people without charge
and release them after getting
payment. To deal with these
practices and also to remove the
corruption of authorities it is necessary to build a human
rights commission.
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The laws in Bangladesh open up the way for torture.
There is the Special Powers Act, much like Section 54. And
there is the Public Security Act, under which the ruling party
can take anyone for interrogation. It was designed as a legal
weapon to harass the opposition. No one from the ruling party
has been detained under this Act. Bangladesh has signed
the ICCPR and there is a guarantee in the Constitution of
Bangladesh that protects citizens against torture, under
Article 25(5). The remedy is compensation from the
government. But sometimes the legal procedures are so
lengthy that it is impossible for the ordinary person.

F: So going through the different countries we can see
that there are some limited remedies, but they are not effective.
Let us try to analyse the remedies and why they are not
effective. If we recall that torture is considered among the
highest of crimes, what are the remedies?

F: In Nepal there is no remedy under criminal law, only
yia the Human Rights Commission. In Bangladesh they don't
have even that. So while there have been a lot of speeches
ahbout torture, there have been hardly any legal developments
in the field. If we think of human rights in terms of the search
for solutions then we should campaign that the CAT be made
law in our countries, thereby making torture a crime. Secondly
we can try to examine where it is already a crime, how is it
being enforced? The complaint of many human rights
organisations in Sri Lanka is that although the law is in the
books, nobody has been prosecuted.

F: The next problem is who is investigating and
prosecuting.

The problem for Article 2 of the ICCPR is that people
committing these crimes are also usually working as
agents of the state. In developed democracies methods are
created for police to be prosecuted by a special section in the
state apparatus. So we need to consider that once a law is
enacted, who can work to make it effective? There must be
people with investigating powers separate from the normal
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police, Then, who has the duty to prosecute? In Sri Lanka,
criminal investigation files are prepared by the police and
presented to the attorney general, who decides whether a
case carnl be made from the file. If a file does not arrive before
the attorney general he will not accept the blame for failure
to prosecute. Now what you will find is that this system no
longer exists in the countries that introduced it. Britain does
not follow this system any more, nor in other commeon law
countries like Australia, Canada or the United States.

At the earliest stage the police must report a crime to
the prosecutor, who advises them how to proceed in the
investigation. The responsibility for prosecution lies with
the prosecutor, not with the investigator. And
responsibility for police actions rests with the prosecutor.
By comparisen, cur human rights law is developing in a very
warped way. Everything depends upon the police. So we must
reform the relationship between prosecutors and investigators,
or we will not develop effective remedies and will only be talking
about rights as concepts, not as legally enforceable laws.

F: People leave everything to the
police. We don't get good results. At
the level of civil society and human
rights movements we must have
second-level investigations.

Without people participating in
these processes, justice will not oceur.
That is our part of the job. On the other
i & + hand, if there is a defective system

i then a lot of work that we do will just
Buddhadeb Chauduri

go to waste. So we have to also
engage ourselves to reform the system. When the system
lacks instrumer ts to fight, civil society itself is paralysed.
That is why we need to talk about bringing checks and
balances on the police and others, not at the end of the system,
but at the beginning. The lack of such instruments is why we
have problems.
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In Sri Lanka, when they wanted to make disappearances,
they just made a law for it. The law said that a policeman at
the rank of assistant superintendent or higher could dispose
of bodies. Usually to dispose of bodies you have to go to court,
get an autopsy and go through other safeguards. But they
allowed ordinary police officers above a certain rank to
authorise it. Within no time 30,000 people disappeared without
records.

In developed countries NGOs don't have to do this kind
of work. They can rely on the system that is already there
and go beyond it a little to safeguard human rights. We don’t
have that luxury. We have to study, critique and create
avenues for development. Effective remedies need a system.
The more a system exists, the more people will talk.

P: While we are talking about legal remedies we also need
to recognise the conditions for prosecutors and police.
Prosecutors in India are poorly paid and under a lot of pressure
from their work. They usually look for the easiest and fastest
way to get something done, which causes damage to the
accused and the system. Policemen are living in slums. These
things need to be reformed.

F: This is not just about salaries but a kind of culture
that is promoted. In Bangladesh people in rural areas know
only that if one of their family is arrested they have to collect
money and send it to the police station to prevent the accused
from being beaten. People know only to give money.

P: It is true that conditions for police in India are bad.
Most of them are on 24 hour-a-day duty, with little time for
their families and poor wages. Most have very low education
and appalling social conditions. Up to the level of inspector
this is the case. The lower ranks they need to be humanised
and given oﬁen;gﬁon programines.
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F: Our police force is what our political leaders want it to
be: an agency to do their bidding, to cover up their malpractices.
Here in Kerala a community police system was shot down in
parliament because it didn't fit with what the politicians want
from a police force.

F:We have a lot of facts about conditions for police, their
education levels and so on. The question is, how does a human
rights movement approach all this?

Collection of facts is important. But the responsibility
for a remedy is with the state. So how much of a critique is
being made on the role of the state? What has been said here
is nothing new. But to what extent have civil society
organisations documented these things? How much have
these issues been brought into
discussions? What
recommendations have been made
for reform? What are your cpinions
of how all this can be corrected?
We have a duty to have informed
opinions on solutions, otherwise
we become apologists for the
systern.

It is no excuse to say that
police are living in slums. We
didn't put them in slums. We
didn't abuse them. When people
need police they have a right to
: . efficient services. It is the state we
P. O. George should critique for this. The
problem is that this area is not considered important enough
for the state to devote resources to it. On an issue like
terrorism, enQrmous resources are devoted. Why is that
which is happening to the citizens so unimportant? We
have to come together, study and keep on agitating, otherwise
we will get poor service, because poor service is consciously
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given. We must take it from the point of view that this is a
state failure. If we don’t do that, all these other matters will
remain a dream.

P: Improved housing and living conditions for police are
only one factor. Number two is improved training and
resources. Number three is a vigilant civil society. Number
four is effective legal investigative mechanisms in the event
of human rights violations.

F: Living conditions are one aspect, but do you think if
living conditions are improved the same people would be
police?

None of them would be there. Others would take the
jobs. They need uneducated people who will work for that
type of wage. They want people who will work under inhuman
conditions because they want them to behave in an inhuman
way. At the moment the state
doesn't want an cnlightened
system.

P: Another aspect of the
problem is that senior police lack
respect for their subordinates.
Junior police have no redress and
in turn take out their frustrations
on ordinary people. That is a very
widespread phenomenon in South
Astan countries. Another aspect is
that sometimes local leaders and

Sr. Neelmino Thomas

groups pressurise the police to catch a culprit and extract a
confession quickly. Also, our society is sympathetic to the
use of torture. We are insensitive to the problems of others.
This indifference has given the police much room to inflict
torture. i,
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P: Police training is less important at the bottom than at
the middle and the top. The men at the bottom do what they
are told by their bosses. So we must critique training
programmes that just focus on the lowest ranks and numbers
of people trained. We should not get trapped into this type of
training. We have to focus on procedures.

SUMMARY:

Normally the state prosecutes private persons who
have committed a crime against the state. But here it is
the state that is committing the crime. So the question is,
who can prosecute the state officer in violation of the
Convention? In some countries officers are prosecuted by a
special department of criminal investigation. So there may
be a need for a separate department for prosecution of police
committing torture.

There is a need for police reform in criminal investigation.
Two types of reforms are needed:

One is in the investigation section, where there must be
people who have the power to investigate and are independent.

The second is regarding who has the right to prosecute.
In Sri Lanka, for instance, it is the Attorney General who
decides. If a case file does not come or is incomplete he may
not investigate. The police report the crime to the Prosecutor
General, who then instructs them regarding the investigation.
So right from the start the files are both with the Police and
the Prosecutor General, who will direct the investigation. By
the time the investigation is over both will complete files. The
burden of the prosecution is with the Prosecutor General and
not with the Police.

WE NEED

- defective systems to be reformed;

- civil society to be committed to promotion and defense
of human rights;
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- to study the systems to identify defects;
- to work to change the defects;

- training of police forces.

How conversant are the police with national laws,
international conventions or human rights principles? Today
; the police are what political parties want them to be. A
community police system was tried in certain areas of India.
It worked sometimes but was discontinued due to perceived
failure. However, a clear examination reveals that the state
worked against its success. The agents of the state felt they
had lost control of the police so they worked against the
programme. It is by state policy that police behave inhumanely
and it is by state policy that they are ill paid. The argument
that the police tend to be corrupt due to the treatment meted
out to them by their superiors is not acceptable. They are
corrupt due to a series of other reasons for which the state is
responsible.

The questions for us now are:

- What have we done as members of civil society? .

- How many cases of [police) violations have been recorded

or documented by us?

- Do we consider the investigation of crime by police to

be a priority?

- Why is crime apparently so unimportant?

- Do we also look into the plight of police personnel?

-Don’t the people deserve a better system of

investigation?

Avenues for police reform include
1) improvir}'lg police pay and living conditions;
2) offering effective training and educational programs;
3) building a vigilant civil society;
4} creating an effective legal mechanism for investigation.
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Poem 2 by Ms. Arogyamary

Start briskly for the sake of dalith country
Work for change the change of the history
Of your country

This is the land of the dalith

The history is geing to change

We shall give a call for unity

Let us work for harvesting human rights

Let us work for the growth of women rights

Let us struggle for the equality of the women in the society
Fight for the Panhami movement

And saw the seeds for Tribal Growth

You are in a dalith milleninm

This is what we have said during Dr. Ambedkar's ...
Awake along with the dalith morning star

F: Is compensation the sole remedy for torture?

Can compensation reduce the gravity of the crime? Even
when compensation is given, cases of torture have to be
investigated and those responsible punished. The need is to
agitate for criminal investigation and convictions. At least
half of the compensation must come from the torturer who
violated the law.

We can discuss further the role of national human rights
commissions. Often all they do is ask for compensation to
settle the matter. To get compensation is considered a victory,
but this is to diminish the gravity of the offense, that under
pressure the government may just pay some money and then
get away. It does*not deal with the issue. When challenged,
the national human rights comrnissions respond that they
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don’t have powers of prosecution. This is true, but one thing
they can do is make recommendations for policy changes,
and that is something they don't do at all.

At the UN meeting that led to the Paris Principles, the
standards upon which national human rights commissions
should be built were agreed to. Included in the Paris Principles
is the mandate to make recornmendations to the state or
government agencies for policy changes. But to make policy
changes you need to study and undertake extensive
consultations. In this sense the national human rights
commissions have not done much, and civil society groups
don’t know about what they can and cannot do. In fact, our
groups can write policy papers
and submit them to the national R R
human rights commissions in '
our countries. Point out where
under their mandate they are
obliged to deal with policy issues
and request them to make policy
recommendations to the
government on the basis of our
proposals. Then give publicity,
follow-up on the submissions and
engage them continuously. It is
wrong to think of the human , _ N
rights commissions only as t .
complaint mechanisms. Z Shahid

On the question of whether compensation can be the
sole remedy for torture, the answer is no, but on the other
hand compensation is a symbolic recognition of what has
taken place. But in this regard the amount is relevant. In
another respect, compensation is a fine on the government
for what has occirtred. If the government is compelled to pay
increasingly large amounts of compensation they will have to
react. In India the National Human Rights Commission has
given orders for compensation to be paid where non-payment
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has been justified on the pretext that the offending government

or agency has no money. There is no use in announcing

'} ‘ compensation that is not received by the aggrieved party.

‘ I3 P: The commissions themselves may be under a lot of |
. pressure. Here in Kerala the state human rights commmission |
investigated a particular incident that earned the wrath of

the ruling party. That day a member of the human rights
commission at the rank of High Court judge found his house

attacked and a large amount of human excreta was thrown

into it. He telephoned the police for two days but none came.

That is the plight of the state human rights commissioner.

o So what of the ordinary person going to the commission?

IS - F: That is the kind of issue that can be taken to the

: ‘_ | international level and an enormous amount of pressure can

| .\ . be applied. The extent of change will depend on the

' | ‘i willingness of society to expose these abuses. Such events

I as this should be reported to the UN. Everyone needs to learn

‘| about the mechanisms available in the UN system and how

|

: to use them.

" We cannot take a soft approach to any of this. So long as
:‘-l we see remedies merely in terms of payments, there will be
| ilil no progress. We need to focus on getting convictions. This

‘ Hitt will lead to a breakthrough.
kit One problem is that, in Sri Lanka at least, there is no
' single organisation to follow-up on incidents of abuse. One
incident comes up and the whole focus is on that event, then
later there is another incident and the earlier one is forgotten.
F: The next issue is, “Should a person found guilty of
committing torture be allowed to continue to be employed
{EIA by the state?” Consider what is the current situation. How
ARl do you view that and what should in fact happen? |
Beginning.with Sri Lanka, under Article 126 of the |
Constitution there is a provision that allows for a complainant ‘
to go to the Supreme Court and petition in the event of torture.
It is a rare kind of action, not a criminal or civil action, it is done ‘
(IR by affidavit. You explain the circumstances of torture, and any I
|
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: evidence to corroborate it. If the Supreme Court finds there is a
prima facie case then it issues a notice to the other party, who
must answer within a short time. Then the Court calls lawyers
_from both sides o malke arguments. There is no direct hearing
of evidence unless the Court wants this. There are tiwo remedies.
The first is a declaration of the violation, the second is the right
to give an “equitable remedy”. What that is is not detailed.
Usually it is compensation. At first it was very small, now it is

up to 100,000 rupees.

F: But what happens to the guilty person?

At the very beginning of the legal action sometimes the
government promotes him and purposely publicises his
promotion. This is of course some form of encouragement.
The fact is that despite the finding of guilt by the Supreme
Court—and often recommendations by the Court for
disciplinary action—no punishment is given to the guilty party.
The National Human Rights Commission also has the right
to investigate, in a tribunal format. Nowadays the police, in
order to avoid action in the Supreme Court, sometimes admit
an offence to the Commission. They pay compensation and
the matter is finished; they continue as if nothing has
happened. Under the CAT Implementation Act of 1994 a
person can be punished from seven to ten years, but there
have as yet been no convictions. One would have thought
that when the Supreme Court finds someone guilty of torture
then the Attorney General would proceed to try him under
criminal charges, but it doesn’t happen.

P: By contrast, in another case in Sri Lanka three officers
were accused of a fairly minor theft of provisions from police
stores. Although their case is still pending and they have not
yet been found guilty, they have been dismissed without pay
and have had {fo vacate their houses. So this shows how
different offences are being treated by the police force.
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P: Nepal has not made any legislative provision regarding
punishment of torturers, in spite of having two acts, the
Torture Compensation Act and the Human Rights Act. Both
allow only for compensation through the courts or Human
Rights Commission. If a case for compensation is filed in a
District Court, it can only recommend action to the concerned
ministry or department. The Human Rights Commission was
founded last year but its legislation has not yet been passed,
s0 it has not yet started working officially.

P: Article 35 in the Constitution of India very clearly
mentions and empowers the High Courts and Supreme Court
to issue orders against a criminal perpetrator. Article 35(2) states
that the courts may prescribe punishments under relevant
legislation. The implications are first that parliament may
introduce legislation to prescribe punishment for persons found
guilty of committing torture, and second that the courts are
empowered to act on that. The National Human Rights
Commission Act of 1993 states that the Commission may initiate
proceedings to prosecute those whom it deems to have
commiited violations.

P: If we consider the real situation, quite often the High
Courts or Supreme Court pass judgements that do not give
specific instructions for suspension or dismissal of persons
from government service, but they state that “"appropriate
action should be taken”. So then the responsibility lies on
the head of the department. The result is usually that the
person is transferred, and often promoted to a new post
elsewhere. In reality then there is no punishment. If there is
a lot of media attention, however, the person may be
suspended for a short time. Also the National Human Rights
Commission may instruct the relevant government to take
some kind of action, which the act obliges them to respond
to, and often ﬂi%‘Ct)mmission’s orders may allow for deadlines.
So as far as the provisions are concerned it is clear. Whether
or not matters are followed up on is another matter.
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In Bangladesh two cases in which women were raped
and killed led to a lot of pressure on politicians from the
women’s movement. As a result, in the first case the officer
was dismissed and in the second the officer was suspended.

F: From these reflections on what is happening, how do
we build an argument that if a person is found to be guilty of
torture it is wrong to keep him in state employment? Campaign
building is not just saying it is wrong. We must build
arguments to explain what the ill-effects of his continued
employment will be. To get people involved in imposing
remedies you must convince them that damage is still being
done. We must be able to explain this to society, not only to
the state.

Two possible avenues are, first, to make an inventory of
those cases where perpetrators have either been punished or
are still in service, and then we will find where we stand. It
will probably show a very poor state of affairs. Second, we go
to a campaign to show people how this situation doesn’t serve
the purpose of justice.

The question is one of proportionate remedy. The
punishment must be proportionate to the offence. If we
remain only at the point of saying “these things happen”
then we won't progress. If we want to change this situation, -
what type of argument do we have to place before society?
We have to convince society that what is happening now is a
mockery of the law. We have to make people angry that these
things are happening. We have to feel angry with ourselves
that this is all we have achieved.

When we are talking about education here we are not
talking about education to rake people “good”. We are talking
about education to change certain legal structures,
through the implementation of which you can change behaviour.
We need to make practical demands to see that people who
commit torture are punished criminally.

First we need to build ample evidence against a person
and publicly identify them as a criminal.
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Second, we have to argue that to have such a person
continue in service is to encourage other people to commit
such crimes in the future.

Third we have to argue that, in India’s case, if a
judgement is given by a High Court or the Supreme Court
then in the event of non-compliance the continued
employment of the person is unconstitutional.

Fourth, it would also amount to contempt of court if the
court instructed that appropriate action be taken against the
person and nothing was done. Then those responsible for the
failure in compliance may be jailed for contempt. People’s
pressure is important to get all these things implemented.

P: Brahmins make up only five per cent of the Indian
population but they control everything. They have the
government authority, the judicial system, the military and
police, So in our country we must start by addressing this
imbalance.

F: We have to take steps both to prevent abuses from
happening in the future and also to deal with them
appropriately if they do. The first step is awareness among
the masses about these issues. Then mobilising people,
networking, documenting of offenses and collective efforts
towards building a culture of human rights.

Once violations occur:

- we must resort to fact-finding,

- then file cases in the courts ]

- build linkages with other groups in relation to the issue.

After that identify other avenues to proceed on, including
through the human rights commissions and also UN agencies
if possible. We need to reach out to both international and
regional agencies. If there appear to be loopholes that allow
perpetrators 10 go free we must identify them and initiate
steps to plug them.
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police, human rights commissions are not capable of doing
so beyond a certain point.

They don’t have the power, which is the key issue for
the investigating agency. The agency must have power to
pursue the guilty persons until its findings are implemented.
In this respect we must look at other countries’ systems where
this is working and ask ourselves how they did it. Before
beginning to campaign we have to ask if there are problems
with the law. And if so, how may the law be improved? If the
law is there but not being enforced, we can act on it. But if
there is not yet any law, we have to start with the introduction
of an appropriate law. Agitation depends on the stage of legal
development. So this kind of analysis is essential. It is micro-
analysis. Often NGO analysis is macro-analysis: “This is what
globalisation has done”, “This is what the BJP has done”...
This is all true, but it doesn’t contain a solution, Those who
want to agitate for a solution must engage in micro-analysis.

For instance, on the issue of atrocities against Dalits,
there is a law, but it is not enforced. We have fo analyse
why not. We have to find a way to attack the problems at the
micro level. In other cases there are no laws and we have to
start by getting the issue recognised; for that human rights
commissions can be used. The idea that we just campaign
and the campaign will introduce something is dangerous. If
it is not possible to achieve the campaign goals then over
time participants get tired and frustrated and nothing
changes. Campaigns must be developed in a sharper way to
be successful.

For example, with the campaign for a better health system
in Cambodia we have used a message from the Buddha that
a good Buddhis%mrﬂl care for the sick, with a message that
affordable health care is a human right. Because it is a
Buddhist society this creates a powerful moral basis to the
argument and deligitimises counter claims. Also, we have
come to certain conclusions about the remedy. We don't just
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shout that patients have rights, but we add that the remedy
is to make costs affordable. And we make the case as a human
rights issue, not as a charity. The whole approach is to
demonstrate that we have thought about the issue in depth
and can point to the direction that a solution must come
from.

In many parts of the Catholic Church in India, especially
in the south, there are abuses against members. For example,
although Dalits are in many places among the majority of its
members, they are treated badly by upper caste members in
its hierarchy. Both Dalit lay people and priests are maltreated.
So is there anything we can do to expose this kind of abuse?

AHRC’s Religious Groups for Human Rights campaign
has as one of its aims exposure of human rights abuses by
churches. And also here there is the caste issue involved,
which falls into campaigns under that category. We have
asked people from religious groups to examine not only
the ideas in their religions that oppose torture but also
those ideas in their religions that support torture.
Historically torture has been very much a part of religious

psychology.

ijﬂi
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In the streets of Trichur
By Basil Fernando

In the streets of Trichur

heavy vehicles move

crude oil, vegetable

people.

Sun , sweat

people reflecting

conflicting identities

tribals, abused children

outcastes

Dishonored Brahmins

conspiring to reconstruct

lost privileges

At the temple celebrations

there are elephants

but, where are gods

History tells of Buddhist places

now transformed into residents of gods
Rituals and legends

city strangulates

the infants

Whatever might the Syrian Christians say
all gods here

are cruel

Loud noise of fireworks

where is the flowering of the humans?
_ An ancient neglect continues

§ where is justice

An aged judge living near by

says, till judfges can weep

society will not awake

Bitterly complaining people

all the humanity left

: only ray of hope...

b April 2001
‘= *Trichur is a city of the Kerala state, Indiﬂa.
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REFLECTIONS BY THE
PARTICIPANTS

Dalits

A Comment by Dr. NandiJoseph

Dalits are the Untouchable Caste of India, where
according to the 1991 census the Dalits of Hindu origin alone
are over 25% of the population (i.e. 250 million). These people
have been fighting against a degenerating sense of nobody-
ness in this society for thousands of years. Even today, in
many villages and towns these
people are considered as the last,
the least and the lost of society.

According to Hindu
mythology, the Brahmins came
from the head, Kshathriyas
(warriors) from arms, the Vysyas
(business class) from the thighs
and Shudras (labourers) from the : .
feet of Brahma, the Creator. The | 23 f& /
Untouchables have no place in the
above “Chturavarna System” as they are non-people. Hence,
subhuman and inhuman treatment is meted out to them by
the other four castes of the hierarchical system.

During the'freedom struggle, the colonial government,
at the insistence of Dr. Ambedkar, wanted to know which
were the castes considered outcastes and untouchables.

Hence a schedule was prepared and those castes that were
incorporated are called Scheduled Castes. At the Round
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Table Conference, Mahatma Gandhi tried to show concern
and care for them and gave them the title ‘Harijan', taking
the cue from a Gujarath Saint, Narsi Melitha, who had
written a poem as DIVADASI CHILDREN sounding that harijan
means an illegal child. [UNCLEAR MEANING]. It was Dr.
Ambedkar who gave these people the name ‘Dalit’, meaning
Broken People (in Hindi ‘dal’ means ‘broken’).

Thanks to the struggle of Dr. Ambedkar, and people like
Jydhi Baphule and Periar F. V. Ramasamy, Dalits—once
considered non-people—are now given the same
considerations through constitutional guarantees and
reservations in education and employment. Yet, today only
six to eight per cent of Dalits are better off than before. Most
are caught up in poor social conditicns as bonded labourers,
or are forced to do the meanest of mean jobs, sweeping roads,
cleaning toilets, carrying human excreta and living in appalling
conditions. Murders of Dalit men and rapes of Dalit women
are a common thing in India. A lot has to be done to give
these people a proper place in society

Tribals

A Comment by Fr. Mani

Through a process of conditioning and enslaving
education, the mainstream and
government media are trying to co-
opt and assimilate the Dalit and
indigenous elite and let the rest of
the Dalits and indigenous people
(about 300 million) perish through
cultural erosion, demoralisation
and physical genocide. Their
cultural identities are not
X considered or recognized as
- et worthwhile to be promoted. This is
a blatant violation of human rights, in spite of the Indian
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constitutional provisions and the UN Convention on Torture,
to which India is a signatory. For our part, we will try to
mobilise—in partnership with tribal organisations and
concerned citizens’ forums—national and international
opinion against this demoralisation, cultural erosion and
physical genocide of one third of the Indian population and
half the tribal population the world over. Our group,
Vizwamaithri, has also already started a tribal ‘Gurubulam’
(school) for alternative education—to promote tribal culture,
language, art, agriculture, craft and nature-friendly
spirituality, assuring them cultural identity and self esteem.
The school is named “Vizwamaithri Tribal Gurubulam”

N.B.- Tribals in India total 80 million; denotified tribes,
60 million; Dalits, 160 million; Kerala tribals, 320 thousand;
Attopody tribals, 30 thousand.

Reflection on the UN Convention Against Torture

By Father Lawrence Noresh Das, CSC

Torture, whether physical or mental, is an evil. This evil
has its root in our families and societies. Ignorance,
discriminatory mindsets in regard to
colour, creed and caste, and
discriminatory religious values are the
causes for torture. Domestic violence
and police torture are worst in South
Asian countries, We all feel bad about
it. We are brothers and sisters created
by the same God. Moreover, we are a
global family with its richness of diverse
culture, creed and colour. All of us want
peaceful and hggmonious living. This
conference made us more aware of the
need to work in solidarity to defend
human dignity and the human rights of
our brothers and sisters in a united and
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concerted way, with the weapons of the UN Convention Against
Torture and respective country laws regarding torture. I am
looking forward to seeing a better world of hope, joy and
happiness.

Personal Reflection

by Ms. Pooja Shresthra

The UN Convention Against Torture and Other Cruel,
Inhuman and Degrading Treatment have been an important
forum to voice our opinion and in return, take the feedback
from the participants.

In Nepal, the existing scenario on
torture can be profoundly noticed in the
Maoist affected areas, those in the Police
custody, those who have been trafficked,
those still under the pretext of the
superstitious beliefs and those facing
domestic violence.

While working in the respective area,
the encounters of the victims have been
plenty. I still remember those faces, the
faces so still, full of hope and anguish to
: get somewhere, to reach out for the

: -~~ helpful hands, the hands to shed away
their tears and remove the fears from the heart and soul. I
wish at times that those days had never existed, those faces
would never turn up.

S0, to end Torture and Other Cruel, Inhuman and
Degrading Treatment, let us first start with out family, our
neighbor, our society that is basically from Micro to Macro
level.

i
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Rape & Womanliness

By Mucha Shim Q Arguiza - AMAN

Violence against women, especially through sexual
aggression, is being perpetuated in this permissive and
insensitive society where the social systems and moral
institutions have unwittingly become the very instruments
(or a part) of violence.

As framers of community values, social and religious
institutions have crafted the yoke and chain for woman that
have eternally condemned her while
declaring her a saint and claiming
to place her on a pedestal. The
‘moral’ society sees woman as
symbol of community pride and
honor and imposes expectations
upon her: to be meek, modest and
passive. Chauvinism is legitimized
in pegging womanly virtues on her
chastity; branding her sexuality as
1 carnal, sinful and dirty, and

: therefore shameful and something
F she should be guilty of. And yet no
such thing is expected of the men. Indeed so high a price
must the woman pay that is placed on her virginity. All these
have made her gender and sexuality synonymous with her
weakness and folly.
. It is in this context that sexually violating a woman has
¢ become a very effective way to bend her and break her down.
Rape then becomes the gravest and utmost form of humiliation
to woman and her community. Thus, only by redefining and
re-orienting values on sexuality will womanhood be genuinely
liberated and e;i}lpowered

ik SRS ¥
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Child Sexual Abuse: The Invisible Scourge

By Ms. Seema Bhaskaran

Sexual abuse, including rape, is one of the most heinous, .
brutal and de-humanizing forms of torture. Sex—the most
beautiful and sacred element of life and creative source of
energy—is debased into a tool, a weapon to defeat, humiliate
and destroy to nothingness the
peaceful half of life: our women and
children. This form of torture is
spread through all echelons of
society, beginning from the family and
marital institution to the school,
college, workplace, religious
institutions, police, military and the
state, and all these institutions re-
victimize the victims.

In India, upper caste men use
sexual abuse as a coercive '
mechanism to put the lower castes, i
especially Dalits, back in their place. f
During communal riots it is used as f
a method of vengeance against a community, and by the police J
when ‘development’ programs are implemented to snub out
poorest tribals or native people fighting against forcible
evictions.

In particular, sexual abuse of children is rampant but
pushed away in shrouds of secrecy and shame. Power-play
makes child sexual abuse an acceptable and condoned crime
where the accused goes scot-free and the child leads a life of
stigma and scorn. Power-play implies the imbalance of power
between the two genders and how power derived from the : ‘

powerful ecoridmic, social and political position yielded by
men is employed by them in defining and constructing what
sexuality means.
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Sexual assault is an attack against children on a
physical, emotional, psychological, moral and social level. The
concept of virginity and sanctity of the vagina valued and
upheld by our society transfers all the blame for sexual abuse
onto girl victims. Here are a few case histories of children with
whom I worked closely:

1. A thirty year-old man orally penetrated a six year-old,
the only child of a couple who was conceived after several
years of marriage due to biological complications. She was
playing in the garden when she was pulled away by the
accused. This was the fourth or fifth time he had committed
a crime of child sex abuse, but parents of other child victims
feared social stigma and remained silent. The case is presently
being heard in the Kadungaloor Court. It was postponed four
times due to the Public Prosecutor’s absence. The child has
become withdrawn and is constantly losing weight.

2. Another case is presently being heard in the
Wadakanchery First Class Magistrate’s Court. The twelve year-
old victim was abused during 15-25 March 1998 by five
persons. The case was reported on 2 April 1998 but charges
were submitted to the court only on 28 February 1999. The
child has developed fits and loses consciousness for long times
at a stretch having been subjected to the abuse. His good
academic performance dropped and he failed the 10®
standard. Despite his frail health, the boy was cross-examined
by one of the defence lawyers for a long time in front of the
whole court. In response to our plea, the Chief Justice of the
High Court immediately issued an order to carry out in camera
proceedings. Despite this, the child has not been able to
withstand the cross-examination of the five defence lawyers,
who are crossing all limits of decency and asking obscene
questions. The parents are almost on the verge of committing
suicide, unable b bear the strain of their child being treated
50 excruciatingly.
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3. A girl was molested by her uncle for several years. She
was staying with the uncle and aunt as they were childless
and her mother was concerned about this. She could not
disclose the abuse, as her parents’ marital discord had left
her confused and insecure from childhood onwards. She was
guilty, depressed and always on the verge of suicide. Only
when she grew up needing psychiatric assistance and could
not bear the suppressed anger and sadness anymore she
broke down in deep trauma. The after-effects continue in her
married life where she perpetually feels guilty and good for
nothing. Her self-image is very poor and distorted.

It is very difficult to trace any reason for child sexual
abuse in India. Families maintain a veil of secrecy around
sexual issues. Inquisitiveness and the urge to know is
suppressed and children are made to feel that their being
violated is a sin. The naked body is portrayed as a dirty object
right from childhood. This ideological imposition stupefies
and paralyses the child who is subjected to sexual abuse.
The educational system and teachers also do nothing to
enlighten children on sex. There is no sex education, which
relieves teachers of possible embarrassment.

There are very few sections under the Indian Penal Code
that deal with child sexual abuse. The laws for women are
extended to include children. The major weakness of these
laws is that only penile penetration is considered a grave
sexual offence. The crime is considered lesser when it is oral,
or through penetration with an object. Although section 377,
dealing with unnatural offences, prescribes seven to ten years
of impriscnment, such cases can be tried in a magistrates
court, which can impose maximum punishment of three years.
And if the abuse is repeated several times it affects children
more severely, however as yet there is no law for repeated
offenses agaﬁ'xi’st the one child.
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? How do we apply section 354, on outraging the modesty

of women, with respect to children? How do we define modesty?
The gravity of the offenice under section 509, dealing with
obscene gestures, is less. Yet even in such cases, the child’s
psyche may be affected as severely as in a rape. |

In a Supreme Court ruling of 1983, the judges opined
that a child victim's testimony is most important.
if Corroborative evidence is not essential. Yet police can wait
for forensic lab reports for three years. Another issue is that
it takes ten to fifteen years for a case to reach the Supreme
Court. |

It is also important to note that a child specialist or social
worker’'s presence is essential when the police take down
statements. Video questioning should be introduced to avoid
obscene questions and direct meetings with the accused, and
to ascertain that a cordial atmosphere has been established
for the trial. Special sittings for children should also be held,
to avoid unnecessary delay. ‘

Finally, the most important task is to initiate dialogue

on sexuality and ask ourselves the question: why do we abuse
children?

Reflections by Fr. Camillus Jans 7

Hurnan life is a beautiful and wonderful creation of God.
Therefore every Human being has to right to
live in this world with Justice and Peace. But
when [ reflect about my own Country, it is
very sad. In past as well as in present lots of
tortures are going on. Can we say that in
future there will be no tortures in Sri Lanka.
“No” I can not say. When a person taken in
to custody, theydtorture his because they
wont to get information. They think that this
is the only way that they can get information
from him. They did not think that this person also has right
to explain these things in past way.
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Therefore it is time to stand against torture not only Sri
vl Lanka but also in the world.

A Comment by Fr. Nandana Mantunga
_ The Physical and Mental Torture continues at different
i levels in all parts of Sri Lanka. The law enforcing agencies
continue to torture people on the Pretext
of the war situation.

The civil society has to call on the
State to respect the UN Convention
against Torture and inhuman
Punishments. The Religious leaders need
to play an active role in promoting the
; UN Convention against torture and other
| i . inhuman Cruel Punishment by
L conscuientising civil society. To
NEE counteract Torture the Religious leaders will have to
i communicate the religious doctrine powerfully and forcefully
without diluting or compromising.

KN A Comment by Chandana Tennekoon

Every country has legislations to regulate the taking of
persons into custody and detention of suspects.
[ Therefore, taking into custody and detention of
K persons should be carried out within
the legal system. Majority of
countries today are bound to
observe the enactments of the U.N
Conventions on Human Rights - for
the benefit of the citizens. In the
taking of persons into custody it
should be done according laws
! pertaining to this matter, without
| violating the fundamental human
' rights of persons. At the same time
‘ o taking into custody should be done within the framework
|
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of the law. A person arrested on suspicion should be
given just reasons for the arrest. The suspect should
be presented before a court of law — within a certain
time limit —~ so that justice is meted out to the suspect.

Presently, these Laws remain at the level of Legal Theory
—often a very insignificant minimum is carried out practically
—and enforcement of these laws is neglected. Unlawful taking
into custody, detention and subjection of suspecis to inhuman
torture have become commeon experiences of our times.

We are aware of the enormous sufferings the victims
of arrests undergo. Apart from torture the victims are
subjected to, they are made to witness the infliction of
terrible torture on other victims. We see and we hear of
mass graves of victims of torture. The media highlights
news of widespread inhuman torture and degrading
punisbhments meted out by law enforcing persons on
victims of arrests. The failure of criminal investigations
into such matters compel us to question is there no legal
system in our country to respect the Human Rights of
our citizens.

A Comment by Chandani Watawala

There are two types of torture: one physical and the other
mental. I feel the mental torture affects
more than the physical. While there is cure
for physical torture, mental torture to a
person is incurable. Sometimes it is for a
lifetime.

In Sri Lanka, for the past 20 years we
have faced and on going war and ruled
under Emergency Regulations. Not only in
the North and Ea#{ but all over the country
all the people face severe mental torture
since more than 30% of the national income
is spent on war. As a result more than 70%
of the population are denied their basic needs.
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LI On the other hand concerning law and order very low
; standards are maintained. Compared with several South Asian
countries we have passed several laws against torture and
against inhuman treatment. But the reality is different. Now
people are more exposed to torture and inhuman treatment.
I feel as a social worker, we have to work to eradicate

this situation.

“.;."
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ACTION PROGRAMS

Indian Participants

DALITS

Lo W B~

23]

. Proper documentation.

. Protest programs

. Recording facts and building up international pressure

. Sensitizing children throﬁgh changes in school syllabi

. Seeing problems holistically, by addressing Dalit issues in

relation to every area of work

. Encouraging inter-caste marriages as government policy

PLAN/RESPONSE TO DALIT PROBLEMS

. Write down stories of atrocities against Dalits and send

them to the Asian Human Rights Commission

. Campaign against atrocities against Dalits through post-

ers, pamphlets, banners and street plays

. Build public opinion regarding the treatment meted out to
Dalits, and particularly Dalit women, in broader sections
of society .

. Sensitize the hierarchy and the people at large regarding

Dalit Christiass and send stories to AHRC about the suf-
fering of Dalits inside the Church
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RE: INDIGENDOUS PEOPLE

Focusing on alternative styles for education

RE: SUICIDES

1. Detailed documentation of cases and publicity in interna-

tional forums

2. Getting access to cases of burnt women by networking
with organisations in the country

RE: CHILD SEXUAL ABUSE

1. Work at the individual level
2. Networking with groups in Kerala and India

3. Conducting sensitizing programs with police, teachers and
doctors

4. Preparing a write-up on child sexual abuse cases and move-
ments in other countries under international law; setting ,
a campaign up with one judiciary to bring about a change |
in the law

RE: CLAY MINING IN THE PADDY FIELDS
1. Building up international opinion
2. Organising farmers and preparing a draft declaring clay as

our common resource and farmers as guardians of the soil,
to build up international pressure

CAMPAIGN AGAINST POLIGE BRUTALITIES VERSUS
S'T'RiEET GHILDREN, WOMEN AND MINDORITIES

By M.Z. Shahid, DRTC/JPC, Bombay, India
Processes invo!{red/ to be initiated
1. Research and fact finding

2. Documentation / building detailed stories on torture

3. Mobilisation/ campaigning through meetings, seminars
and conferences
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4. Filing public interest litigation in the High Court/
resorting to other legal mechanisms

5. Urgent appeals to AIIRC

6. Networking through AHRC/ Solidarity

7. Publications

8. Training for capacity building

Training on Human Rights for Sensitization of the
following groups

1. Police — higher officials
2. Students - schools and colleges

NEPALESE PARTICIPANTS

SHORT TERM PLAN

Awareness of human rights:
1. The concept of human rights
2. Building a coalition against torture

3. SENSITIZING POLICE DFFICIALS {AT ALL LEVELS)

4, Sensitizing various institutions on human rights issues

5. Bridging the gap between the international human
rights network and the local victim

6. Readiness to take up cases worldwide through lobbying
by networking (communicaticns through e-mail)

7. Keeping records of the victims

8. Helping victims of torture to seek justice

9. Organizing non-violent protests, like signature
campaigns and hunger strikes

Long term Plans
- Conduct training programs with:
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1. Police in Maoist affected areas

2. Police in border areas where trafficking is prominent
3. Prison officials

4. Teachers

+ Include a human rights syllabus in the education system

: Pressurize I/NGOs to initiate training programs for
members of the judiciary and medical personnel

- Provide social workers and religious representatives with
means to voice concerns over torture cases

- Pressurize [/NGOs and the government to run programs
for torture victims, like:

Rehabilitation homes

Health camps

Housing facilities

Legal aid

Financial support

Social skills training programs

Counselling centres

Hotline facilities

- Inspection of police stations without prior notice

- People concerned about HR issue should be in good
relations with NGO and village leaders to get the good
information.

Ms. Pooja will build a unit with AHRC to send articles
and stories related to torture, and in addition to keep records,
conduct training programs for children.

FOLLOW-LUFP FROM AMAN

To Make AMAN WATCH effective in building a campaign
against torturesy,

1) Research on Islamic inspirations and provisions to
prevent and eliminate torture and other human rights
violations. (With minorities, women, children - reaching out
through Mosques, Madrashas and religious institutions)
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—
A simple publication containing:

- selected stories

- important parts of UN Conventions
- Islamic provisions and inspirations

2) Training workshop for AMAN WATCH - National
contacts/correspondence ({in cooperation with AHRC, if
agreeable)

- to develop skills on fact finding, story writing, reporting,
networking and advocacy

- to provide information and become familiarised with
UN conventions and national and international laws, acts,
etc.

We will circulate the statement from this workshop and
keep participants on our mailing list

SRI LANKAN PARTICIPANTS

SHORT TERM

- Urgent appeals to continue

- Poster on torture in Sinhala and Tamil

- Vesak Postcard to be printed in Sinhala

- Workshop on human rights for religious groups in May
. E-newsletter to be translated to Sinhala and Tamil

LONG TERM
- A program for the national human rights task force
with AHRC staff as resource persons

- Special i‘%cus on suicide cases and displaced,
traumatized children.

- Document information on disappearances and
displaced children
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- Broaden the AHRC group in Sri Lanka and hold a
meeting in August

- Print postcards on the “right to water” as a part of the
campaign

BANGLADESHI PARTICIPANTS

1. To hold a meeting with other NGOs to introduce AHRC:
AHRC will also be introduced through the meeting of the
Commission for Justice and Peace in Bangladesh

2. Keeping regular contact by sending our stories to AHRC
and utilizing this network ‘

3. Sending torture cases for AHRC publications

4. Writing something about the “Public Safety Act” and
section 54 of the Penal Code of Bangladesh, which are
instruments of torture for the police and government

5. Continue arranging seminars and workshops to
sensitize people about torture

6. Enhancing preventive and curative measures for
women and children who suffer in our country due to
discriminatory laws

7. Filing a writ petition in the High Court for the proper
rehabilitation of sex workers in different areas of our country
who are evicted from brothels

1,
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APPENDICES

List of Participants - Appendix 1
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INDIA

F. AROKIAMARY

37/4, Mathakoil St., Kovalam,
Kangipuram Dt., Pin. 603 112, India
Tel: +(91)-4114-28783

Seema BHASKARAN
Koottam, Chengaloor P.O,
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Tel: +(91)-488-75477

E-mail: inna@mds.vni._net.in
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Tel: +(91)-487-444473
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Fax: +(91)-487-335029

E-mail: jananeethi@vsnl.com

Dr. Nandi JOSEPH

22/10 Poniamman Koil street, Kottur,
Chennai 600 085, India

Tel: +{91) 44 - 4471523, 4475072
E-mail: nandij_@yahoo.com

Fr. Paul JOSEPH

Treasurer, Jananeethi Institute for Justice,

Education, Research & Development,

Anchorage, Avenue Rd.,

Thissur, A

Kerala, Pin. 680 006, India

Tel: +(91)-487-442347 (off)
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E-mail: kattookaren@vsnl.com
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E-mail: pinchoothomas@usa.net
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P.O Box 6618, Dhumbarahi, Kathmandu, Nepal.
Tel: +(977) 1-1-41355, 421088 (office)
+(977) 438468, 434452 (res)
E-mail: pooja_sh30@hotmail.com

PHILIPPINES

Mucha-Shim g Arquiza

Asian Muslim Action Network — Philippines

31-E Sto. Nino Village, Putik,

Zamboanga City, 7000 Philippines
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Fact Sheet No.17, The Commitiee against Torture
- Appendix 2

INTRODUCTIDON

The eradication of the practice of torture in the world
was one of the major challenges taken up by the United
Nations only a few years after its establishment. In order to
ensure adequate protection for all persons against torture
and other cruel, inhuman or degrading treatment or
punishment, over the years the United Nations has adopted
universally applicable standards. These standards were
uitimately embodied in international declarations and
conventions. The adoption on 10 December 1984 by the
General Assembly of the United Nations of the Convention
acainst Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment rounded off the codification process

“to combat the practice of torture.

In developing this valuable instrument, the United
Nations did not merely put in writing in a series of articles a
body of principles and pious hopes, the implementation and
observance of which would not be guaranteed by anything or
anyone. It set up also a monitoring bedy, the Committee
acainst Torture, whose main function is to ensure that the
Convention is observed and implemented. The Committee met
for the first time in April 1988 in Geneva and has since carried
out intensive activities which, although often discreet, should

make it known t?k& the public at large.
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A MONITORING BODY

|
| ” The Convention against Torture and Other Cruel,
‘. Inhuman or Degrading Treatment or Punishment was adopted
|' 3 on 10 December 1984 by the General Assembly of the United
' Nations. Consisting of 33 articles, this instrument, which 58
States had ratified or acceded to as of 1 January 1992, entered
into force on 26 June 1987.

The Committee against Torture was established pursuant

; to article 17 of the Convention and began to function on 1
P January 1988.
The Committee consists of 10 experts of high moral
o standing and recognized competence in the field of human
rights. The experts, who must be nationals of States Parties,
are elected by those States by secret ballot. They are elected
for a term of four years and are eligible for re-election. The
present composition of the Committee and the list of States
Parties are indicated in the annexes.

The Committee constitutes a new United Nations body,

entrusted with the specific su ‘pervasion of a multilateral
instrument for protection against torture and other inhuman
‘ treatment. The Convention sets out a number of obligations
' ' designed to strengthen the sphere of protection of human
rights and fundamental freedoms, while conferring upon the
Committee against Torture broad powers of examination and
‘ investigation calculated to ensure their effectiveness in
‘ practice.
i At their initial meeting held at Geneva in April 1988, the
members of the Committee against Torture adopted rules of
procedure and defined the Committee’s working methods, in
. conformity with the provisions of the Convention.

(A

N
)
X
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THE COMMITTEE AT WDORK

The Committee normally holds two regular sessions each
year, Special sessions, however, may be convented by decision
of the Committee itself at the request of a majority of its
mermnbers or of a State Party to the Convention.

he Committee elects from among its members a
Chairman, three Vice-Chairmen and a Rapporteur. These
officers are elected for a term of two years and are eligible for
re-election.

The Committee may invite specialized agencies, United
Nations bodies concerned, regional intergovernmental
organizations and non-governmental organizations in
consultative status with the Economic and Social Council to
submit to it information, documentation and written
statements, as appropriate, relevant to the Cornmittee’s
activities under the Convention. It submits an annual report
on its activities to the States Parties and to the General
Assemblv of the United Nations.

REPORTSE BY THE S5TATES PARTIES

Submission of reports by States Parties

Pursuant to article 19 of the Convention, each State Party
shall submit to the Committee, through the Secretary-General
of the United Nations, reports on the measures taken to give
effect to its undertakings under the Convention. The first
report must be submitted within one year after the entry into
force of the Convention for the State concerned; thereafter
supplementary reports shall be submitted every four years
on any subsequent developments. Further reports and
additional information may also be requested by the
Committee. 1y
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At each session, the Secretary-General of the United
Nations notifies the Committee of all cases of non-submission
of the said reports. In such cases, the Committee may transmit
to the State Party concerned a reminder about the submission
of such report or reports.

As to the actual formulation of the report, the Committee
has prepared general guidelines containing precise
instructions on their form and content in order to inform
fully the Committee on the situation in each State Party.

Examination of the reports by the Commitiee

For the examination of the reports, the Committee invites
representatives of the States Parties to attend the meetings
when their reports are considered. It may also inform a State
Party from which it decides to seek further information that
it may authorize its representative to be present at a specified
meeting. Such a repi-esentative should be able to answer
questions which may be put to him by the Committee and
clarify, if need be, certain aspects of the reports already
submitted by his State.

After its consideration of each report, the Committee, in
accordance with article 19, paragraph 3, of the Convention,
may make such general comments on the report as it may
consider appropriate. It may, in particular, indicate whether
it appears to it that some of the obligations of the State
concerned under the Convention have not been discharged.
The Committee’s observations are transmitted to the State
Party, which may reply to them.

Some 40 reports had been examined by the Committee
by the end of its seventeenth session in November 1991.

Powers of investigation of the Committee

By virtue ofarticle 20 of the Convention, the Committee
is empowered to receive information and to institute inquiries
concerning allegations of systematic practice of torture in the
States Parties.
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The procedure set out in article 20 of the Convention is
marked by two features: its confidential character and the
pursuit of cooperation with the States Parties concerned.

The competence conferred upon the Committee by this
article is optional, which means that, at the time of ratifying
or acceding to the Convention, a State may declare that it
does not recognize it. In that case, and so long as that
reservalion has not been withdrawn, the Committee may not
exercise the powers conferred upon it under article 20 in
respect of that State Party.

Gathering of information

In respect of all the States which have accepted the
procedure set out in article 20, the Committee is empowered
to receive information concerning the existence of the practice
of torture. If it appears to the Committee that the information
received is reliable and contains well founded indications that
torture is being systematically practised in the territory of a
State Party to the Convention, the Committee invites that
State to cooperate in its examination of the information and,
to this end, to submit observations with regard to that
information. It may also decide to request additional
information either from the representatives of the State
concerned or from governmental and non-governmental
organizations as well as individuals, for the purpose of
obtaining further elements on which to form an opinion.

Inquiry procedure

If it considers that the information gathered warrants it,
the Committee may designate one or more of its members to
make a confidential inquiry. In that case, it invites the State
Party concerned to cooperate with it in the conduct of the
inquiry. Accordinigly, the Committee may request the State
Party to designate a representative to meet with the members
designated to conduct the inquiry in order to provide them
with any information they consider necessary. The inquiry
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may also include, with the agreement of the State Party, a
visit to its territory by the designated members, who may
then conduct hearings of witnesses.

The designated members submit their findings to the
Committee, which transmits them, together with its own
comments or suggestions, to the State Party. It invites that
State to inform the Committee of the action it takes with
regard to the Committee’s findings.

After all the proceedings regarding an inquiry have been
completed, the Committee may decide to include a summary
account of the results of the proceedings in its annual report.
Only in that case is the work of the Committee made public;
otherwise, all the work and documents relating to its functions
under article 20 are confidential.

Inter-State complaints

The conduct, with respect to the States Parties; of
proceedings relating to the inter-State complaints mentioned
in article 21 of the Convention is subordinated to the
recognition by those States of the competence of the
Committee. With respect to those States which have deposited
the declaration specified in article 21, the Committee may
receive and consider communications in which a State Party
alleges that another State Party is not discharging its
obligations under the Convention.

Recourse to the Committee

The procedure comprises two stages. If a State Party to
the Convention considers that another State Party has violated
one of its provisions it may in the first place, by written
communication, bring the matter to the attention of that State
Party. The Statéwhich receives the communication is required




TORTURE: A CRIME AGAINST HUMANITY

R

to furnish in writing and within three months any
explanations necessary to clarify the matter. In the event that
the two States Parties concerned are unable to settle the
matter between themselves, it may be referred by either State
to the Committee, whose meetings are always closed.

All domestic remedies available in the State accused of a
viglation of the Convention must have been exhausted before
the Committee can deal with a matter, except where the
application of the remedies is unreasonably prolonged or is
unlikely to bring effective relief to the victim of the violation.

Friendly solution of the matter

If these conditions are met, the Committee endeavours
to arrive at a friendly solution of the matter on the basis of
respect for the obligations provided for in the Convention, by
making available its good offices to the States Parties
concerned and by setting up, when appropriate, an ad hoc
conciliation commission. During this phase, any relevant
information may be requested by the Committee from the
States concerned, which may also make submissions orally
or in writing and be represented when the Committiee
considers the matter.

The Committee shall, within 12 months, submit a report
containing a brief statement of the facts and of the solution
reached, if a friendly solution is found; otherwise, it submits
only the facts with the submissions of the States concerned.
The report shall then be communicated, through the
Secretary-General of the United Nations, to the States Parties
concerned.

Individual complaints

Like other iffernational instruments relating to human
rights, the Convention on Torture gives private individuals,
in certain circumstances, the right to lodge with the Committee
complaints regarding the violation of one or more of its
provisions by a State Party. For the Committee to be able to
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admit and examine individual communications against a State
Party, its competence in that regard must however have been
expressly recognized by the State concemed.

Individual complaints are always examined by the
Committee in closed meeting.

Submission of communications

A communication may be submitted by any private
individual who claims to be the victim of a violation of the
Convention by a State Party which has accepted the
competence of the Committee under article 22 and which is
subject to its jurisdiction. If the alleged victim is not in a
position to submit the communication himself, his relatives
or representatives may act on his behalf.

Consideration of admissibility

In its consideration of the communication, the
Committee’s first concern is to ascertain its admissibility and,
if the conditions for admissibility are met, the Committee then
proceeds to examine the merits. The Committee may be
assisted, in the exercise of its functions, by a working group
comprising not more than five of its members and expressly
set up for the purpose.

The conditions for admissibility of communications are
specified in the Convention and in the Committee’s rules of
procedure. For a communication to be declared admissible,
it must not:

+ Be anonymous or incompatible with the provisions of the
Convention;

* Constitute an abuse of the right to submit a communica-
tion under article 22;

e Have been eﬁ?%mined (or be under examination) under an-
other procedure of international investigation or settlement.
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Furthermore, all available domestic remedies must have
been exhausted first (under the conditions specified for inter-
State complaints).

The Committee may request the State Party concerned
or the author of the communication to submit additional
information, clarifications or observations relevant to the
question of admissibility.

If a communication is declared to be inadmissible, the
Committee informs those concermed; the same issue may,
however, be reviewed at a later date in the event of the
Committee receiving information to the effect that the reasons
for inadmissibility no longer apply.

Consideration of the merits

If the Committee decides that a communication is
admissible, after informing the author of the communication
and transmitting its decision to the State Party concerned, it
then considers the merits. Within six months, the State which
has allegedly violated the Convention shall submit to the
Committee explanations or statements clarifying the case and
indicating any measures that may have been taken to remedy
the situation. The author of the communication may also
submit his observations or additional information to the
Committee. In addition, the author of the communication or
his representative may be present at the closed meetings of
the Committee, if the latter deems it appropriate, in order to
provide clarifications on the merits of the case. The
representatives of the State concerned may also be invited to
attend in the same way.

Provisional measiires

In the course of the consideration of either the question
of inadmissibility or the merits of the communication, and
prior to any decision being taken, the Committee may request
the State Party concerned to take steps to avoid a possible
irreparable damage to the alleged victim of the violation. This
provision offers persons who claim a violation of the
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Convention protection even before the Committee takes a
decision on the admissibility or the merits of the case and at
the same time does not prejudge the Committee’s final
decision.

Conclusion of the proceedings

In the light of all information made available to it by the
individual and by the State concerned, the Committee
considers the communication and fon-nulates its views
thereon. Any member of the Committee may express an
individual opinion. The consideration proceedings conclude
with the transmission of the final views to the author of the
communication and the State concerned, which is also invited
by the Committee to inform it of the action it takes in
conformity with the Comunittee’s views.

The Committee includes in its annual report a summary
of the communications examined, of the explanations and
statements of the States Parties concerned, and of its own
views.

By the end of its seventh session, the Commitiee had
adopted seven final views on individual communications
subrmitted to it. '

COQOPERATION WITH DTHER BODIES

There are other met hods of combating torture at either
the regional level or the international level. That raises the
question of their relationships and the establishment of forms
of cooperation to avoid any overlapping of tasks and activities
and to strengthen, by means of joint action, the effectiveness
of the international campaign against torture.

%

The Special Rapporteur on Torture

The Committee has considered on a number of occasions
the question of cooperation with the Commission on Human
Rights Special Rapporteur responsible for issues relating to
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the practice of torture in the world, as well as the possibility
of sharing the tasks as between the Special Rapporteur and
the Committee, in order to avoid duplication in the exercise
of their respective mandates.

The Committee considers the mandate conferred upon
it by the Convention and the mandate conferred on the Special
Rapporteur by the Commission on Human Rights to be
different hut complementary. The Rapporteur is required to
report to the Commission on the phenomencn of torture in
general. To that end, he asks Governments for information
on the legislative and administrative measures taken to
prevent torture and to remedy its consequences whenever it
occurs, He also visits certain regions of the world to hold
consultations with government representatives who express
the wish to meet him. His task extends to all States Members
of the United Nations and to all States with observer status:
from that point of view it is broader than that of the Committee
(the functions of the Special Rapporteur on Torture are
explained in Fact Sheet No. 4: Methods of combating torture).

In view of the complementary nature of their tasks, close
contacts have been established between the Committee and
the Special Rapporteur for the purpose of exchanging
information, reports and documents of common interest.

The European Committee for the Prevention of
Torture and the United Nations Voluntary Fund foi-
Victims of Torture

In the course of its work, the Committee has also laid
the foundations for establishing working relations with the
European Committee for the Prevention of Torture and
Inhuman or Degrading Treatment or Punishment, as well as
cooperation with fhe Board of Trustees of the United Nations
Voluntary Fund for Victims of Torture set up pursuant to
General Assembly resolution 36/151 of 16 December 1981.




e R

TORTURE: A CRIME AGAINST HUMANITY

The cooperation between the Committee against Torture
and the European Committee for the Prevention of Torture
and Inhuman or Degrading Treatment or Punishment
regarding visits to States which are Parties both to the United
Nations Convention and to the European Convention appears,
however, limited because of the confidential character of the
procedures respectively applicable to those visits.

PREVENTION OR CURE

The machinery provided for by the Convention on Torture
for the consideration of communications-whether inter-State
or individual-can be set in motion when human rights
violations have already occurred. In some sense, it seeks to
“remedy” such a viollation by recoerding publicly (in the
Committee’s annual report) that a State has violated one or
more provisions of the Convention, in order to induce the
State concerned to remedy the violation. This is also the object
of other international instruments on human rights questions
established in the United Nations context.

Nevertheless, the establishment of international
standards and of monitoring and inquiry procedures,
relating to torture and other subjects, is not in itself
sufficient to guarantee observance of human rights by
the States Members of the United Nations which have
undertaken to comply with them.

United Nations activities in this regard can be
supplemented in a timely way by its technical assistance and
advisory services programme, which operates at two levels.

In the first place, even when a State has accepted
international obligations and is willing to respect them, it is
not always in a position to do so because of the lack, at the
domestic level,§f the competent persons and infrastructures
necessary for the application of the standards contained in
the relevant intermational instruments. The United Nations
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can then provide its assistance and its advisory services to
help the State concerned to ensure the realization of the rights
that have been recognized.

In the second place, through its technical assistance
programme, the United Nations also wages a campaign to
prevent human rights violations. The setting up of national
infrastructures for the protection and promotion of human
rights, the organization of courses of study and in-service
training for officials responsible for the realization of human
richts at the national level (public officials, police forces,
personnel of the judiciary) lay down the foundations for
creating a human rights culture, which constitutes the best
guarantee against the violation of those rights.

Annex III

Declarations made under articles 21 and 22
of the Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment as at 1
January 1992:

Algeria, Argentina, Austria, Canada, Denmark, Ecuador,
Finland, France, Greece, Netherlands, Hungary, Italy,
Liechtenstein, Luxembourg and Northern Ireland (art. 21
only), Malta, Monaco, New Zealand, Norway, Portugal, Russian
Federation, Spain, Sweden, Switzerland, Togo, Tunisia,
Turkey, United Kingdom of Great Britain, Uruguay, Yugoslavia

Annex 'V

Model communication

Date: ittt
Communication to:

The Comnﬁ%fee against Torture

c¢/o Centre for Human Rights

United Nations Office
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8-14 avenue de la Paix
1211 Geneva 10
Switzerland

submitted for consideration under the Convention against
Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment

L Information concerning the author of the
commurnication

First name(s) ....coecoveeieiiiinnininnreerreeeraeerecans
Nationality ......cccoevriiriirmnriniines

Profession .....ccccveeveviviiii e

Date and place of birth ......c.viiiiriiiiniiiiiinin,
Present address:

Address for exchange of confidential correspondence (if
other than present address): ........ccooviviiiniinrniiniinnnn,

Submitting the communication as:

(a) Victim of the violation or violations set forth below

..................... []
(b} Appointed representative/legal counsel of the alleged
VICHI(S .ovvviinriiiniiii i e [1]
{€) Other .ooviviiiiiiis i e [1]

If box (¢) is marked, the auther should explain:

(i) In what capac&i‘:y he is acting on behalf of the victim(s) (e.g.
family relationship or other personal links with the alleged
B2 o4 0 =) PN

(i) Why the victim(s) is (are) unable to submit the
communication himself (themselves): ..cvcocviviiiiiiiiiiiiiieian,
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An unrelated third party having no link to the victim(s)
cannot submit a communication on his (their} behalf.

II. Information concerning the alleged victim(s)
(if other than author)

NAME: .oiiiiiiiiiiiicirs s e s

First Name(S): cvoveveveviriverreriearnernerieerrasrienens
Nationality: ...cccoeeivieniiininiiiiiinens .

Profession: ...oovvvcieerirrr e e

Date and place of birth: ...c..cooiviiiiiiiiiiiii e
Present address or whereabouts: ..............coeennn.

.........................................................................................

III. State concerned/articles violated /domestic remedies

Name of the State party (country) to the Convention
against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment against which the communication
ig directed: .o

Articles of the Convention against Torture allegedly
VIOLATEA: ..ot et

Steps taken by or on behalf of the alleged victim(s) to
exhaust domestic remedies-recourse to the courts or other
public authorities, when and with what results (if possible,
enclose copies of all relevant judicial or administrative
AECESIOMIS): ..ooveeeeeeee e e e

If domestic remedies have not been exhausted, explain

7 51 gt
- (2
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IV. Other international procedures

Has the same maftter been submitted for examination
under another procedure of internaticnal investigation or
settlement (e.g. the Inter-American Commission on Human |
Rights, the European Commission on Human Rights)? If so, |
when and with what results?

V. Facts of the claim
Detailed description of the facts of the alleged violation
or viclations (including relevant dates)*

------------------------------------------------------------------------------------------------------

Author's Signature: ......oooeerverrrirees crveesvenrresrenanns

* Add as many pages as needed for this description.
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United Nations International Day In Support of
Victims of Torture: AHRC Message-2001- Appendix 3

INVEST MONEY TO ERADICATE TORTLURE} MERE
TALK IS JUST HYPOCRISY

Perhaps, the only day that really reflects the reality of
Asia is this day which remembers the victims of Torture. This
is a continent that is so sick with torture. What is worse is
that, the most educated and the sophisticated classes of this
society tolerate torture and have no hard feelings against it.

Asia’s victimns of torture find very little support from their
communities. Those who hold meoral and ethical leadership
are almost mute about torture and quite many of these
persons directly or indirectly tolerates the use of torture. The
political leaders, while signing UN Convention Against Torture
and Other Inhuman, Degrading Treatment or Punishment
and thus acquiring respectability in the international
community, cynically laugh at efforts to stop torture and do
every thing to protect the torturers and not the vicims. Even
the judiciary for most part, is determined not to stop this
practice. Above all the National Human Rights Commissions
who are supposed to be using their mandate to promote
human rights play humbug when it comes to the stopping of
torture.

It must also be said, that in Asia, the contribution of the
United Nations to stop torture is so insignificant that hardly
anything has been achieved in this area. Even the countries
where there are fabitual practices of barbaric forms of torture
like India, Sri Lanka, Pakistan, Nepal, Bangladesh, Indonesia
and others, had received hardly any intervention from the
United Nations agencies that are worth mentioning.




TORTURE: A CRIME AGAINST HUMANITY

One of the worst mockeries of justice is to leave the
investigation of torture to the very institutions that perpetrate
torture. Without law enforcement agencies with genuine power
to investigate the police and other agents who engage in
torture, lot of talk that goes on about torture will only generate
further cynicism and demoralization. This in real terms means
investment of money and other resources to prevent torture.
There is no way to escape this: financial commitment to
prevent torture is a moral responsibility.

The Meditations and reflections on this day must be on
the failures of protection. If anything really different is to
happen in the coming years the extent of the colossal failures
to prevent torture or to protect the victims must be genuinely
reflected upon.

Real and strong movements against torture are long
overdue in Asia. It is time to face the challenge. Those who
can lead, are the people’s organizations themselves. It is their
duty to awaken their communities against the prevalent
barbarities. It is also their duty to critique those who hold
positions of meoral leadership in their countries, including
the religious leaders. In the political field this issue must be
brought to surface, so that the actions and positions of the
political leaders on this matter are brought to the public
scrutiny.

The only way to alter the present situation is to treat
Torture as a heinous crime and genuinely enforce the law
against perpetrators. This can be done by getting the agencies
to investigate and prosecute the perpetrators, genuinely. For
the proper functioning of these agencies there should be
sufficient financial allocations.

On this day, we must say good bye to mere paying of lip
service to the prevention of torture. Instead, the following
actions must be undertaken urgently;

Activities to make this a public issue of highest priority

All governments must be questioned on the extent of the
financial commitments to prevent torture.
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The leaders of moral and ethical opinions including reli-
gious leaders, who refuse to raise the issue of real safe-
guards against Torture, must be exposed and shunned.

The issue of torture must be kept very visible all the time
through such methods as erection of monuments to sym-
bolize struggle against torture, constant publication of ad-
vertisements, constant critiques on this issue, putting up
of web-sites on torture victims and torture practices, keep-
ing vigils, constant use of urgent appeals and other rel-
evant activities-.

- A sense of urgency must be kept up throughout the year.
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UN Fund for Torture Victims - Appendix 4

The Board estimates that applications for new grants for
the year 2001 will amount to at least $11 million. New
applications for 2001 should be submitted to the secretariat
of the Fund by 31 December 2000. New voluntary
contributions should be received before 1 March 2001, as
recommended by the Comimission on Human Rights.

Detailed information will be available in the Secretary-
General’s annual report on the Fund to the General Assembly
at its fifty-fifth session (last Report A/54/177).

For more information, please contact the Fund's
secretariat at the Office of the United Nations High
Comimnissioner for Human Rights, Trust Funds Unit, telephone
(41.22) 917.93.15, fax (41.22) 917.90.17, e-mail:
dpremont.hchr@ unog.ch, website: htip://www.unhchr.ch/
htm!/menu2/9/ vitortur.htm.
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ON WAYS TO PREVENT TORTURE AND DISAPPEARANCES

0

Many acts of torture could be prevented if the opportunity to
torture were kept to a minimum by informing the National
Human Rights Commission of all arrests within 24 hours

All personnel who arrest and interrogate must bear clear
identification tags with their names and rank.

An arrest memo should be kept for each detainee with the
time and the date of arrest signed by a witness and the
detainee her/himself and the place of detention. A relative or
friend should be informed of the arrest.

A diary should be maintained at each and every detention
center.

All detainees should be produced for a medical examination
at the time of the arrest and every 48 hours while in custody.

Copies of all documents must be sent to the magistrate
concerned.

All detainees should be allowed to have an attorney present
at all interrogations.

All persons found to be tortured must be paid compensation,
in addition to disciplinary action being taken against
perpetrators.

A culture of respect for human rights, especially fundamental
rights, should be built into society through education and other
methods, from a young age.

Free legal aid and advice made available to detainees.

Asian Human Rights Commission
Unit 4, 7th Floor, Mongkok Commercial Centre
16 Argyle Street, Kowloon, Hong Kong, SAR China

Tel: +(852) 2698-6339 Fax: +(852) 2698-6367
E-mail: ahrchk@ahrchk.org

Internet: http://www.ahrchk.net






